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EDUCATION,  AND  WELFARE 

Office  of  Education 

[45  CFR  Parts  112, 114,  and  115] 

School  Assistance  in  Areas  Affected 
by  Federal  Activity:  School  Assistance 
in  Cases  of  Certain  Disasters 

agency:  Office  of  Education,  HEW. 
action:  Notice  of  Proposed  Rulemaking. 

summary:  The  Commissioner  of 
Education  proposes  to  amend  the 
regulations  for  programs  that  govern 
assistance  for — 

(a)  Current  school  expenditures  in 
fe^rally  affected  areas; 

(b)  School  construction  in  federally 
affected  areas;  and 

(c)  Current  school  expenditures  and 
school  construction  in  &e  case  of 
certain  disasters. 

These  programs  are  known 
collectively  as  the  SAFA  Program.  There 
are  two  important  reasons  for  amending 
the  SAFA  program  regxilations: 

(a)  There  have  been  some  changes  in 
the  authorizing  legislation. 

(b)  The  Secretary  of  the  Department 
of  Health,  Education,  and  Welfare 
(HEW)  believes  that  all  HEW  program 
regulations  should  be  simpliffed  and 
clarified. 

These  proposed  regulations  will  make 
technical  improvements  that  will 
promote  the  efficiency  and  effectiveness 
of  the  SAFA  program. 
dates:  Interested  persons  are  invited  to 
submit  comments  or  recommendations 
regarding  the  proposed  regulations  on  or 
before  August  28, 1979. 

Public  meetings  will  be  held  in — 

Pierre,  South  Dakota — August  7, 1979 
9  a.m.  to  2  p.m. 

Phoenix,  Arizona — August  9, 1979 
9  a.m.  to  12  noon 
1  p.m.  to  5  p.m. 

San  Juan,  Puerto  Rico — ^August  21, 1979 
9  a.m.  to  12  noon 
I  1  p.m.  to  5  p.m. 

I  7  p.m.  to  9  p.m. 

Public  meetings  also  will  be  held  in 
each  of  the  ten  regions  on  August  2, 

1979. 

The  time  for  these  meetings  is — 

9  a.m.  to  12  noon 
1  p.m.  to  5  p.m. 

7  p.m.  to  9  p.m. 

ADDRESSES:  Comments  should  be 
addressed  to  Mr.  William  L  Stormer,. 
U.S.  Office  of  Education  (Room  2107, 
FOB  No.  6)  400  Maryland  Avenue,  SW, 
Washington,  D.C.  20202. 

The  locations  of  the  public  meetings 
are — 

Pierre,  South  Dakota — Pierre  Junior  High 
School,  120  South  Highland  Street,  Pierre, 

^  South  Dakota  57501. 


Phoenix,  Arizona — Central  High  School,  4525 
N.  Central  Avenue,  Hioenix,  Arizona  85012. 
San  Juan,  Puerto  Rico— Antilles  High  School, 
Fort  Buchanan,  San  Juan.  Puerto  Rico 
00934. 

Region  I— Boston— Bunker  Hill  Community 
College,  Room  C  202,  Rutherford  Avenue, 
Charlestown,  Massachusetts. 

Region  II — ^New  York — Hearing  Room  E, 

Room  2222, 26  Federal  Plaza,  New  Yoik, 
New  York. 

Region  m— Philadelphia— University  City 
Holiday  Inn,  36th  &  Chestnut  Streets, 
Philadelphia,  Pennsylvania. 

Region  IV — Atlanta — Regional  Office 
Building,  Suite  2221, 101  Mariette  Tower 
Bldg.,  Atlanta,  Georgia. 

Region  V — Chicago — Center  for  Urban 
Education,  160  West  Wendell  Street,  (1050 
North  Wells),  Chicago,  Illinois. 

Region  VI — Dallas — ^William  Travis 
Elementary  School,  3001  McKinney  Street 
Dallas,  Texas. 

Region  VTI — Kansas  City — ^Federal  Office 
Bldg.,  601  East  12th  Street  Room  140, 
Kansas  City,  Missouri. 

Region  VIII — Denver — George  Washington 
High  School,  655  South  Monaco,  Denver, 
Colorado. 

Region  IX — San  Francisco — ^Federal  Office 
Building,  Room  209,  50  United  Nations 
Plaza,  San  Francisco,  California. 

Region  X — Seattle — ^Ingram  High  School, 

Little  Theater,  1819  North  135th  Street 
Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  L.  Stormer.  Telephone:  (202) 
245-8427. 

FOR  INFORMATION  ON  REGIONAL 
HEARINGS  CONTACT.  The  appropriate 
Regional  Commissioner  for  Educational 
Programs  listed  below: 

Region  L  Boston,  Dr.  Thomas  J.  Bums,  (617) 
223-7500 

Region  II,  New  York,  Dr.  William  D.  Green, 
(212)  264-4370 

Region  III,  Philadelphia,  Dr.  Albert  C. 

Crambert,  (215)  596-1001 
Region  IV,  Atlanta,  Dr.  William  L  Lewis, 

(404)  221-2063 

Region  V,  Chicago.  Ms.  Juliette  Noone  Lester, 
(312)  353-5215 

Region  VI,  Dallas,  Mr.  Edward  J.  Baca,  (214) 
767-3626 

Region  VII,  Kansas  City,  Dr.  Harold 
Blackburn,  (816)  374-2276 
Region  VIII,  Denver.  Dr.  John  Runkel,  (303) 
837-3544 

Region  IX,  San  Francisco,  Dr.  Caroline  Gillin, 
(415)  556-4920 

Region  X,  Seattle,  Mr.  Allen  Apodaca,  (206) 
442-0460 

SUPPLEMENTARY  INFORMATION: 

I.  Changes  Due  to  Regulations  Reform 

On  September  12, 1977  the  Secretary 
announced  an  effort  by  HEW  to  simplify 
and  clarify  its  program  regulations. 
Accordingly  these  proposed  regulations 
have  been  reorganized  and,  if 
appropriate,  rewritten,  with  particular 


attention  to  the  following 
considerations: 

(a)  The  use  of  as  simple  and  clear 
English  as  possible. 

(b)  The  use  of  a  standard  format  for 
regulations  administered  by  the 
Commissioner. 

(c)  Incorporation  by  reference  of  other 
regulations  that  apply  generally  to 
programs  administered  by  the 
Commissioner  and  elimination  of 
provisions  that  duplicate  requirements 
in  those  other  regulations. 

(d)  The  deletion  of  provisions  that 
prescribe  application  content.  The 
Conunissioner  includes  these  provisions 
in  the  notice  of  closing  date  or  in  the 
program,  information  package  sent  to 
prospective  applicants. 

(e)  Elimination  of  a  number  of 
provisions  that  merely  repeat  or 
paraphrase  the  authorizing  statute. 

More  specifically,  the  following  major 
changes  in  organization  have  been 
made: 

Part  111 — ^Hearings  Governing  School 
Construction  and  Financial  Assistance 
in  Federally  Affected  Areas.  The 
proposed  regulations  revoke  Part  111, 
which  at  present  covers  administrative 
hearings  on  matters  arising  imder  Pub. 

L  81-874  (Assistance  for  Current  School 
Expenditures)  and  Pub.  L  81-815 
(Assistance  for  Construction). 
Administrative  hearing  provisions  will, 
instead,  be  contained  in  the  appropriate 
program  regulations — ^Part  112,' 114,  or 
115,  as  the  case  may  be. 

Part  112 — ^Assistance  for  School 
Current  Expenditures  and  Construction 
in  Cases  of  Certain  Disasters.  The 
proposed  regulations  combiiTe  in  this 
part  the  material  currently  contained  in 
Parts  112  and  113  governing  disaster 
assistance.  Part  113  is  revoked.  Part  112 
conforms  generally  to  a  new  format 
being  used  for  many  regulations. 

It  is  important  to  note  that  the 
programs  for  disaster  assistance  will 
continue  to  be  governed,  also,  by  other 
regulations  that  apply  generally  to  all 
programs  being  admnistered  by  the 
Commissioner.  Currently  these  general 
regulations  au'e  the  General  Provisions 
for  Office  of  Education  Programs, 
contained  in  45  CFR  Part  100a.  Part  100a 
has  been  revised  and  will  be  issued  in 
1979  as  part  of  the  new  Education 
Division  General  Administrative 
Regulations  (EDGAR). 

The  reader  is  advised  to  become 
familiar  with  EDGAR  Part  100a  (Direct 
Grant  Programs)  and  Part  100c 
(Definitions)  since  these  generally  will 
apply  to  disaster  assistance  authorized 
by  Pub.  L  81-874  and  Pub.  L  81-815.  The 
reader  is  encoiiraged  to  make  comments 
on  these  parts  of  EDGAR  during  the 
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comment  period  indiceted  in  the  notice 
of  proposed  rulemaking  for  EDGAR 
published  on  May  4, 1979  (44  FR  26308). 

Part  214— Assistance  for  School 
Constructioa  in  Areas  Affected  by 
Federal  Activities.  The  proposed 
regulations  wfll  aiq>ly  H)GAR  to  this 
program,  widi  a  few  exceptiona 
specifically  listed.  Part  114  also 
conforms  generally  to  the  new  fonnaL 

Part  115— Assistance  for  Local 
Educational  Agencies  in  Areas  Affected 
by  Federal  Activities,  and  Arrangements 
for  Education  of  (%il^n  Where  Local 
Educational  Agencies  Cannot  Provide 
Free  Public  Education. 

Subpart  G  *T)eterminatk)ns  under 
Section  5(dr  contains  rules  governing 
determinations  as  to  whether  a  State 
has  in  effect  a  program  of  State  aid 
designed  to  equafae  expenditures  for 
free  public  education.  This  notice  ol 
proposed  rulmnaking  makes  only  tiie 
changes  necessary  to  conform  the 
regulations  to  the  changes  enacted  by 
the  Educaiton  Amendn^ts  of  1978 
(Pub.  L  95-561). 

These  changes  include  only  tiie 
modifications  reflected  in  the  NPRM  as 
foUows:  Revised  9 115.49;  new  mat«ial 
added  by  §9 115.50(a)(5)  and  115.57;  and 
a  change  reflected  by  9 115.58.  The  rest 
of  the  material  ht  that  subpart  has  not 
been  rewritten  in  tiiis  notUm  of  pr(H)osed 
rulemaking  nor  is  the  Commissioner 
inviting  comments  on  tiiat  materiaL  It 
will  remain  as  it  currently  appears  in 
Subpart  G. 

Tbe  material  fbrmeriy  contained  in 
subpart  1 — ^“Entitiements  Related  to 
Low-Rent  Public  Housing’* — has  beoi 
deleted  because,  effective  in  fiscal  year 
1980,  payments  based  on  difldren 
associated  with  low-rent  housing  will 
not  have  to  be  used  for  programs 
desi^ied  to  meet  the  specif  edacatkmal 
needs  of  disadvantaged  children.  A  new 
subpart  I  has  bee  added,  containing  the 
rules  that  apply  particuiariy  to  inerted 
entitlements  for  children  rending  on 
Indian  lands. 

Subpart  ]  contins  the  material 
formerly  contained  in  subpart  F, 
pertaining  to  arrangements  by  Ae 
Commissioaer  under  section  6  of  Pidx  L 
81-874  to  provide  free  public  education 
to  certain  federally  connected  children  if 
no  LEA  provides  for  their  education. 

The  following  discusaion  summarizes 
the  major  provisions  of  the  legislation 
(the  Act)  on  which  these  proposed 
regulations  are  based.  This  disaBaion 
should  help  the  reader  to  better 
understand  the  regulations,  many  ol 
which  are  very  tedmicaL 

However,  the  reader  ia  cautioned  that 
this  discussion  is  not  a  substitute  for 
studying  the  Act  itsell  It  does  not 


attempt  to  repeat  er  parapluase  every 
provision  of  tiie  Act  Attimee  the 
disensekm  does  specifically  refer  the 
reader  to  pacts  of  the  Act  ere  not 

discussed  in  detail,  but  that  may  have  a 
crucial  bearing  on  eligtiiility, 
entitlement,  or  the  amount  of  payment  in 
a  particnltff  case; 

n.  Siuniaary  of  Important  Parts  of  the 
AMthmiaing  Logialitiion  for  Aaeistanco 
Under  Pub.  L.  81-874 

Pub.  L  81-874  is  the  Federal  statute 
that  authorizes  assistance  for  current 
expenditures  in  areas  affected  by 
Federal  activities  and  in  areas  affected 
by  disasters. 

Assistance  Under  Pub.  L  81-874 

This  &st  part  (rf  tile  discussion  will 
deal  generaUy  with  asaiatance  to  local 
educational  agencies  (LEAs)  under  Pitii. 
L  81-874.  The  general  pnipose  of  this 
part  of  the  SAFA  program  is  to  provide 
assistance  for  current  school 
expenditures  in  federally  affected  areas. 

(a)  Pub.  L  81-814— Section  2. 

Entitlements  for  Federat  Property 

Section  2  of  tiie  Act  dnects  the 
Commisakmer  to  pay  an  entitlement  to 
an  LEA  in  whose  s<^o<ti  district  the 
United  States  owns  certain  Federal 
property  acquired  since  1936.  For  an 
LEA  to  receive  an  entitiement,  tiie 
Commissioner  mast  deteRDine  that  at 
the  time  the  impperly  was  acquired,  tiie 
assessed  ysiae  of  the  property  was  10 
percent  or  more  of  the  assessed  value  of 
all  the  real  property  in  the  schocti 
district 

In  addition,  the  Comntisqjoner  must 
find  (1)  tiiati  the  United  States 
acquisition  of  the  property  has  placed  a 
substantial  and  continuing  financial 
burden  on  the  LEA  and  (2)  that  tiie  LEA 
is  not  being  substantially  compensated 
for  tile  loss  in  revenue  by  an  increase  in 
revenue  resulting  from  the  Federal 
activity  witii  respect  to  tiie  property. 

The  amount  of  the  entitlement  equals 
the  continuing  Federal  responsibility  for 
the  additional  burden  to  the  LEA  in 
terms  of  current  expenditures. 

The  term  "entitlement**  is  used  here 
and  in  the  proposed  regulations  to  mean 
the  amount  of  financial  aasistance  tbai 
an  applicant  may  receive  if  the 
appropriations  for  a  fiscal  year  are 
sufficient  to  pay  aO  claims. 

Section  2(c)  of  the  Act  contains  a 
special  rule  cegwrding  the  eligibility  of 
an  LEA  whose  school  district  has  been 
formed  after  1938  by  the  consolidation 
of  two  or  more  sch^  districts. 

Cb)i^.  L  81-874 — Section  3. 


EntHIeaaeate  forPederaJfy  Coaaeeted 
Children 

Section  3  provides  an  entitienient  to 
an  LEA  based  on  numbers  of  federally 
cotmecisd  diildmi  attendteg  tiie 
schools  of  that  LEA. 

-A”  and  Children 

in  addition  to  the  eligifatiity 
requirements  smnmaiized  under  sdbpart 
A  of  part  115  of  these  proposed 
regulations,  section  3  deftnes  the 
categories  and  subcategories  of 
federally  connected  “A**  and  **B**  ^ 

children  on  whidi  digibility  and 
entitiement  are  based.  Edibility 
requirements  are  conditioiis  an 
applicant  must  meet  to  qualify  for  any 
grant 

These  categories  and  subcategories  of 
federally  connected  childrmi  are 
described  in  9 1159  of  the  proposed 
regulations.  Generally  "A"  children  are 
cMdren  who  reside  on  Federal  property 
and  have  a  parent  with  some  Federal 
connection,  such  as  Federal 
employment  Generally  "B"  children 
either  reside  on  Feder^  prq;ierty  or 
have  a  parent  with  some  Federal 
connection. 

Formula  far  Entitlements 

Section  3(d)(1)  of  the  Act  establishes 
the  general  fonxuila  for  computing 
entitiements.  Generally  the  entitlement 
of  an  LEA  under  8ection.3  for  any  fiscal 
year  is  the  sum  oi  the  products  obtained 
by  multiplying— for  each  category  of 
federally  connected  children — (1)  the 
number  of  children  in  average  d^y 
attendance  (ADA)  in  the  schools  of  that 
LEA  and  for  whom  that  LEA  provided  a 
free  public  education  during  the  year  by 
(2)  a  percentage  of  that  LEA’s  “local 
contribution  rate". 

Note. — ^Tha  LEA's  local  contributioa  rate, 
which  is  discusaed  in  the  proporad 
regulations  in  subpart  E  of  part  115,  generally 
reflects  current  expenditures  from  local 
resources  per  difld. 

A  verage  Daily  Attendance 

ADA  refers  generally  to  the  number  of 
children  actnaBy  present  in  the  schools 
of  an  LEA,  in  contrast  to  average  daily 
membership  (ADM),  uriiich  refers  to 
children  oirotied  on  a  cwrent  basis  in 
the  schools. 

The  percentage  of  tile  focal 
contribotion  rate  that  is  used  as  a 
multiplier  is  datemnned  by  Congress 
and  varies,  depending  on  tiie 
subcategory  of  federafiy  connected 
children. 

The  Act  (section  3{d)(lXA})  contains  a 
special  rule  regatdkig  Ae  pmoent  of  the 
local  contribution  rate  us^  as  a 
multiplier  in  the  case  of  an  LEA  witii  a 
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large  number  of  federally  connected  “A” 
children  attending  its  schools. 

Increased  Entitlements 

The  Commissioner  increases  the 
amount  of  an  LEA’s  entitlement  in 
certain  cases.  These  are  cases  in  which 
the  Commissioner  determines  that  the 
regular  entitlement — as  computed  under 
section  3(d)(1)  of  the  Act— together  with 
the  funds  available  to  that  LEA  from 
State  and  local  sources  and  frnm  other 
sections  of  the  Act  is  insufficient  to 
enable  that  LEA  to  provide  the  level  of 
education  that  is  provided  by  other, 
generally  comparable  LEAs  in  the  State. 

The  particular  conditions  under  which 
the  Commissioner  makes  this 
determination  and  the  method  of 
determining  the  amount  of  increase  in 
the  entitlement  are  described  fully  in  the 
Act  (Section  3(d)(2)(B)). 

Handicapped  Children 

The  Act  (s'ection  3(d)(2)(C))  provides  a 
special  rule  regarding  an  increased  LEA 
entitlement  in  connection  with  federally- 
connected  handicapped  children.  To 
receive  this  increased  entitlement,  the 
LEA  must  be  providing  programs  for 
these  children — ^mcluding  preschool 
programs — that  take  into  account  the 
special  educational  needs  of  the 
children  and  that  are  of  sufficient  size, 
scope,  and  quality  to  give  reasonable 
promise  of  substantial  progress  towards 
meeting  those  needs.  Subpart  H  of  part 
115  of  diese  proposed  regulations 
contains  criteria  for  assuring  that  the 
LEA  provides  a  suitable  free  educational 
program  for  these  children. 

Children  on  Indian  Lands 

The  Act  (section  3(d)(2)(D)  provides  a 
special  rule  regarding  an  increased  LEA 
entitlement  in  connection  with  children 
residing  on  Indian  lands.  The  Act  also 
contains  a  number  of  requirements  that 
an  LEA  must  meet  in  order  to  receive  an 
entitlement  for  these  children.  In 
general,  the  LEA  is  required  to  ensure 
that  these  children  participate  on  an 
equal  basis  in  the  school  program  with 
all  other  children  educated  by  the  I£A. 

Several  other  requirements  pertain  to 
the  dissemination  of  information  to,  and 
involvement  of,  the  tribes  and  parents  of 
these  children  concerning  the  operation 
of  programs  assisted  imder  this  part  of 
the  Act  A  tribe  that  has  children 
attending  an  LEA  may  also  file  a  written 
complaint  with  the  Commissioner 
concerning  that  LEA's  compliance  with 
these  requirements.  In  certain 
circumstances  the  Commissioner  may 
then  withhold  payments  under  section 
3(d)(2)(D). 


Subpart  I  of  part  115  of  these 
proposed  regulations  contains 
requirements  and  interpretations  that 
apply  particularly  to  this  increased 
entitlement 

Reduction  in  Number 

The  Act  contains  a  provision  that 
guarantees  an  entitlement  at  a  reduced 
rate  to  certain  LEAs  for  each  of  four 
years,  beginning  with  the  year  in  which 
the  number  of  federally  connected 
children  in  the  LEA  decreases  to  90 
percent  or  less  of  what  it  was  in  the 
previous  year.  The  conditions  for 
satisfying  this  rule  and  the  method  of 
determining  the  entitlement  are 
provided  in  section  3(e)  of  the  Act 

(c)  Pub.  L  81-874— Section  4. 

Sudden  and  Substantial  Increase 

Section  4(a)  of  the  Act  provides  for 
entitlements  to  an  LEA  for  school  years 
in  which  the  Commissioner  determines 
that — 

(1)  A  sudden  and  substantial  increase 
in  the  number  of  children  in  ADA  in  the 
schools  of  that  LEA  has  been  the  direct 
resiilt  of  activities  of  the  United  States; 

(2)  The  activities  of  the  United  States 
have  placed  on  that  LEA  a  substantial 
and  continuing  financial  burden;  and 

(3)  The  LEA  is  making  a  reasonable 
tax  effort  and  is  doing  what  it 
reasonably  can  to  use  other  financial 
assistance  but  is  nevertheless  unable  to 
meet  the  increased  costs  involved. 

The  Act  establishes  the  required 
increase  in  the  number  of  children  that 
must  result  from  United  States 
Government  activity.  The  Act  also 
explains  how  an  entitlement  is 
computed.  Eli^bility  may  continue  for 
the  fiscal  year  after  the  year  of  the 
increase,  but  the  entitlement  is  reduced 
as  explained  in  the  Act 

The  Act  (section  4(d))  provides  an 
entitlement  in  certain  situations  in 
which  an  LEA  has  reasonably  prepared 
to  provide  a  free  public  education  to  a 
number  of  section  4(a)  children,  but  the 
number  of  those  childien  is  substantially 
reduced  because  of  a  decrease  in,  or 
cessation  of,  Federal  activities,  or 
because  those  activities  do  not  occur. 

A  section  4  entitlement  is  based  on 
the  increase  of  children  in  ADA 
occurring  as  a  direct  result  of  United 
States  activity.  Usually  many  of  these 
children  are  “A"  or  "B”  children 
described  in  S  115.10,  although  some  are 
not.  The  LEA  may  count  “A”  or  “B” 
children  under  either  section  3  or  section 
4,  but  not  under  both  sections. 

The  Commissioner  does  not  count  for 
the  purpose  of  section  4,  children  whose 
school  attendance  stems  frnm  United 
States  activities  in  connection  with  real 


property  under  the  jurisdiction  of  the 
Post  Office  and  used  primarily  to 
provide  postal  service. 

(d)  Pub.  L  81-874 — Section  5.  Section  • 

5  of  the  Act  contains  a  number  of 
provisions  pertaining  to  section  2, 3,  and 
4  entitlements.  For  example,  section  5(a) 
establishes  certain  application 
requirements. 

Payment  Priorities 

Section  5(c)  of  the  Act  establishes  a 
system  of  payment  priorities  known  as 
the  “tier  payment  system."  In  addition, 
special  “hold  harmless”  provisions  in 
section  305(b)(2)  of  Pub.  L  03-380 
guarantee,  to  ffie  extent  of  available 
appropriation,  an  overall  payment  to 
certain  LEAs.  The  Commissioner  applies 
these  priorities  in  any  fiscal  year  in 
which  appropriations  by  the  Congress 
are  not  enou^  to  satisfy  LEA 
entitlements.  The  payment  priorities 
established  by  Pub.  L  03-380  and  by  the 
Act  are,  in  summary,  as  follows: 

(1)  The  hold  harmless  provisions  of 
Pub.  L  93-380.  These  hold  harmless 
provisions  are  described  and  interpreted 
in  detail  in  S  115.27  of  the  proposed 
regulations.  The  general  purpose  of  any 
hold  harmless  provision  is  to  guarantee 
to  a  grantee  a  payment  at  a  specified 
level,  despite  other  laws  that  would, 
otherwise  require  a  diminished  payment 
or  no  payment  at  alL 

One  of  these  hold  harmless  provisions 
guarantees  a  level  of  payment  to  an 
applicant  LEA  that  has  suffered  a 
decrease  in  ADA  of  children  counted 
under  section  3  of  the  Act  However,  this 
decrease  in  ADA  must  have  resulted 
directly  firom  a  decrease  in  or  a 
cessation  of  Federal  activities  on  a 
military  installation  announced  by  the 
Federal  government  after  April  16, 1973. 

The  other  hold  harmless  provision 
established  by  Pub.  L  93-380— and 
described  in  $  115.27  of  these  proposed 
regulations — guarantees  a  level  of 
payment  to  certain  LEAs  for  children 
counted  under  section  3(b)  of  the  Act 

These  hold  harmless  payments  are 
made  before  any  payments  imder  the 
tier  system.  ^ 

(2)  The  tier  system,  (i)  Under  the  tier 
system,  the  Commissioner  first  allocates 
fimds  to  provide — 

(A)  100  percent  of  entitlements  under 
section  2  of  the  Act;  and 

(B)  25  percent  of  entitlements  imder 
section  3  of  the  Act 

These  two  allocations  are  known  as 
tier  1. 

(ii)  After  tier  1,  the  Commissioner 
allocates  funds  to  provide  percentages 
ranging  frt>m  18.2  to  48.75  percent  of 
entitlements  for  the  varying  categories 
of  children  under  section  3.  (These 
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percentages  are  described  in  the  Act.) 
However,  none  of  these  allocations  will 
be  made  unless  all  of  them  can  be  made. 

These  allocations  are  known  as  tier 
2(A). 

(iii)  The  Commissioner  then  allocates 
funds  to  insure  that  each  LEA  receiving 
the  payments  indicated  above  in  (i)  and 
(ii)  receives  at  least  90  percent  of  the 
amoiuit  it  received  for  ^e  previous  year. 

(iv)  If  any  funds  remain  after  the 
Commissioner  has  made  the  allocations 
in  (iii),  the  Commissioner  allocates 
funds  to  provide  additional  percentages 
of  entitlements  in  accordance  with 
language  contained  in  an  appropriation 
act 

Allocations  in  (iii)  and  (iv)  are  known 
as  tier  2(B). 

(v)  If  any  funds  remain  after  the 
Commissioner  has  made  the  allocations 
in  (iv),  the  Commissioner — dependent 
on  language  contained  in  an 
appropriation  act — allocates  fimds  to 
provide  additional  percentages  of 
entitlements — 

(A)  First  to  complete  payments  in  tier 
2(B)  if  they  were  not  completed  imder 
(iv);  and 

(iS)  Second,  to  make  payments  toward 
unpaid  entitlements.  These  unpaid 
entitlements  are  known  as  tier  3. 

SAFA  and  State  Aid 

Section  5(d)  of  the  Act  establishes  a 
general  rule:  No  SAFA  payments  may  be 
made  to  an  LEA  in  a  State  that 
considers  SAFA  payments  in 
determining  eligibility  for,  or  how  much. 
State  educational  aid  an  LEA  is  entitled. 
The  exception  to  this  rule  is  that  a  State 
may  take  SAFA  payments  into 
consideration  if  the  Commissioner 
determines  that  it  has  a  program  to 
equalize  expenditures  for  public 
education  tluoughout  the  State. 

Subpart  G  of  part  115  contains  the 
rules  under  which  the  Commissioner 
makes  this  determination.  The 
Commissioner  usually  applies  one  of 
two  tests  to  make  this  determination: 

(a)  Under  the  “wealth  neutrality”  test 
the  Commissioner  decides, whether  85% 
at  the  State  and  local  revenues  for 
current  expenditures  for  free  public 
education  are  “wealth  neutral" 
revenues. 

“Wealth  neutral”  revenues  are  those 
received  by  each  LEA  that  are  not  based 
on  any  wealth  advantage  that  an  LEA 
May  have  over  any  other  LEA  in  the 
State. 

(b)  Under  the  “fiscal  disparity”  test 
the  Commissioner  decides  whether, 
among  school  districts  of  the  State,  the 
disparity  in  the  amount  of  current 
expenditures  or  revenue  for  fr«e  public 
education  per  pupil  is  not  more  than 


25%.  States  may  ask  the  Commissioner 
to  certify  that  dieir  equalization 
programs  comply  with  the  rules 
contained  in  subpart  G. 

(e)  Pub.  L  81-874— Section  6. 

Special  Arrangements  for  Free  Public 
Education 

Section  6(a)  directs  the  Commissoner, 
in  certain  circumstances,  to  make 
whatever  arrangements  are  needed  to 
provide  a  free  public  education  for 
children  residing  on  Federal  property  or 
whoure  children  of  active  duty 
members  of  the  Armed  Forces. 

For  children  residing  on  Federal 
property,  the  Commissioner  is 
empowered  to  make  these  arrangements 
only  if — 

(a)  No  tax  revenue  of  the  State,  or  its 
political  subdivision,  may  be  spent  to 
educate  those  children;  or 

(b)  after  consultation  with  the  State 
educational  agency  (SEA),  the 
Commissioner  concludes  that  no  LEA  is 
able  to  provide  a  suitable  free  public 
education  for  those  children. 

For  children  of  active  duty  members 
of  the  Armed  Forces,  the  Commissioner 
is  empowered  to  make  these 
arrangements  only  if — 

(a)  The  schools  in  which  a  free  public 
education  is  usually  provided  for  those 
children  are  made  imavailable  to  them 
by  ofiEicial  action  of  a  State  or  local 
governmental  authority;  or 

(b)  After  consultation  with  the  SEA, ' 
the  Commissioner  concludes  that  no 
LEA  is  able  to  provide  a  suitable  free 
public  education  for  those  children. 

If  the  Commissioner  makes  an 
arrangement  under  section  6(a)  to 
provide  free  public  education  in 
facilities  located  on  Federal  property, 
the  Commissioner  may  also  arrange  to 
educate  certain  children  who  reside  in 
an  adjacent  area  with  a  parent  who, 
during  some  portion  of  the  fiscal  year, 
was  employed  on  that  Federal  property. 

Section  6(c)  of  the  Act  provides  that  if 
the  Commissioner  makes  an  agreement 
under  section  6(a)  to  provide  tee  public 
education  in  fa^ities  located  on  Federal 
property  in  Puerto  Rico,  Wake  Island, 
Guam,  American  Samoa,  or  the  Virgin 
Isl^ds,  the  Commissioner  may  also 
arrange  to  educate  in  those  facilities 
certain  children  who  reside  with  a 
parent  employed  by  the  United  States. 

Section  6  contains  a  number  of  other 
requirements  related  to  the 
Commissioner's  activity  to  make  an 
arrangement  In  general,  section  6(f) 
provides  that  an  LEA’s  failure  to  provide 
tee  public  education  for  childm  residing 
on  Federal  property  may  have 
consequences  upon  that  LEA’s 
entitlement  under  sections  3  or  4. 


Assistance  Under  Pub.  L  81-815 

This  part  of  the  discussion  concerns 
the  program  authorized  by  Pub.  L  81- 
615  (the  Act).  This  law  authorizes 
assistance  for  school  construction  in 
areas  affected  by  Federal  activity. 

Basic  Purpose 

The  basic  purpose  of  the  Act  is  to 
provide  financial  assistance  to  LEAs  for 
the  construction  of  minimum  school 
facilities  that  are  lugently  needed 
because  of  a  substantial  increase  in 
school  membership  resulting  from  new 
or  increased  Federal  activity. 

Priorities 

Under  section  3  of  the  Act,  the 
Commissioner  establishes  an  order  of 
priority  according  to  which  applications 
are  approved  when  funds  are 
appropriated  under  the  Act  These 
priorities  are  based  on  the  relative 
urgency  of  need  and  are  contained  in 
subpart  F  of  part  114,  of  these  proposed 
regulations. 

Federal  Share 

In  general,  section  4  of  the  Act  makes 
clear  that  the  Federal  share  of  the  cost 
of  a  project  is  limited  to  the  cost,  in  the 
school  district  of  the  applicant  LEA,  of 
constructing  minimum  school  facilities. 
Section  4  also  provides  that  this 
assistance  is  Ibnited  to  the  amount 
needed  to  provide  these  minimum 
facilities  for  the  estimated  number  of 
children  who— 

(a)  Will  be  attending  the  schools  of 
that  LEA  at  the  end  of  the  second  year 
after  the  period  of  membership  increase; 
and 

*  (b)  At  that  time  would  otherwise  be 
without  school  facilities. 

Section  5  of  the  Act — the  basic  section 
under  which  an  LEA  may  demonstrate 
eligibility — ^imposes  other  limitations  on 
the  amount  of  this  assistance.  These 
limitations  do  not  apply,  however,  to 
LEAs  that  demonstrate  eligibility  imder 
sections  14(a),  14(b),  or  14(c)  of  the  Act. 
These  sections  are  described  later  in 
this  preamble. 

Under  section  5  the  total  payments  to 
an  LEA  may  not  exceed  an  amount  that 
is  computed  by  adding — for  each  of  a 
number  of  categories  of  federally 
connected  chilten — ^the  product 
obtained  by  multiplying  (1)  a  percentage 
of  the  average  per  pupil  cost  of 
constructing  minimum  school  facilities 
in  the  State  by  (2)  the  estimated  increase 
in  the  number  of  children  in  that 
particular  category. 

The  particular  categories  of  federally 
connected  children  used  in  this 
computation  are  described  in  subpart  B 
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of  part  114.  of  these  iHt)poeed 
regulations. 

An  LEA  is  not  eligible  to  receive  this 
assistance  unless  the  increase  in  number 
of  federally  connected  children  over  a. 
four-year  increase*period  equals  a 
minimum  number  or  percentage  of 
children  in  average  daily  membership 
during  the  base  year  (the  year  preceding 
this  period]. 

These  minimum  numbers  and 
percentages — and  the  criteria  according 
to  which  the  Commissioimr  may  waive 
or  reduce  them — are  contained  in 
subparts  B  and  E  of  part  114,  of  these 
proposed  regulations. 

Whenever  the  Commissioner 
concludes  that  some  or  all  of  the 
children  who  are  identified  under 
section  5 — for  the  purpose  of  conq>uting 
the  maximum  amount  of  assistaixse  an 
LEA  may  receive — ^vriU  be  members  of  a 
federally  connected  category  cmly 
temporarily,  section  9  directs  die 
Commissioner  not  to  count  those 
children  in  computing  that  maximum 
amount  However,  to  take-care  of  these 
children  who  will  be  federally 
connected  only  temporarily,  the 
Commissioner  may  provide  temporary 
school  facilities  to  fte  LEA. 

The  Commissioner  may  also  provide 
the  LEA  assistance  equal  to  the 
estimated  cost  of  temporary  facilities. 
However,  this  money  must  be  used  for 
permanent  construction,  and  die  LEA 
must  assure  die  Commissioner  that  the 
temporary  federally  connected 
membership  will  be  accommodated  in 
adequate  facilities. 

The  LEA  may  not  receive  for 
construction  an  amount  greater  than  the 
cost  of  constructing  minimum  school 
facilities  for  the  temporary  membership. 

Emergency  Funding  of  Non-Federal 
Share 

Section  8  of  the  Act  allows  the 
Commissioner  to  use  up  to  10%  of  a 
fiscal  year’s  appropriation  to  award 
additional  amounts  to  LEAs  that  are 
unable  to  finance  the  non-Federal  share 
of  construction  projects  or  complete 
their  already  approved  projects  due  to 
emergency  circumstances.  The 
Commissioner  makes  these  additional 
payments  to  the  LEAs  with  the  most 
urgent  need. 

Under  section  7  of  the  Act,  the 
Commissioner,  on  approval  of  an 
application,  pays  to  the  LEA  an  amount 
equal  to  10%  of  the  Federal  share  of  the 
cost  of  the  approved  project  The 
Commissioner  then  monitors  the 
progress  of  the  project  and  makes 
additional  payments  when  appropriate. 


Special  Arrangements  for  Free  Public 
Education 

Section  10  of  the  Act  parallels  section 
6  of  Pub.  L  81-674  (arrangements  for  die 
free  public  education  of  oertnin 
children).  In  general  it  provides  that  the 
Commissioner  may  arrange  for  the 
construction  or  other  provision  of 
necessary  minknum  s^ool  facilities  if — 

(a)  The  Commissioner  finds  that  no 
State  or  local  revenues  may  be 
expended  for  die  free  public  education 
of  children  residing  on  Federal  inxiperty; 
or 

(b)  After  con^tation  with  the  SEA, 
the  Commissioner  finds  that  no  LEA  can 
provide  a  suitable  fine  public  education 
for  these  children.  The  Commissioner 
may  also  provide,  on  a  temporary  basis, 
minimum  school  facilities  for  children  of 
active  duty  mmnbers  of  die  Armed 
Forces  if — 

(a)  The  sdiools  usually  provided  for 
these  children  are  made  unavailable  to 
them  by  official  action  of  a  State  or  local 
government;  and 

(b)  The  Commissioner  concludes  that 
no  LEA  is  able  to  provide  a  suitable  free 
public  education  for  them. 

In  addition,  if  the  Commissioner 
constructs  or  otherwise  provides 
minimum  school  facilities  situated  on 
Federal  property  in,  Puerto  Rico,  Wake 
Island.  Guam,  or  the  Virgin  Islands,  the 
Commissioner  may  also,  under  certain 
circumstances,  provide  minimum  school 
facilities  for  children  residing  with  a 
parent  employed  by  the  United  States 
though  not  residing  on  Federal  property. 

In  the  interest  of  the  Federal 
government,  the  Commissioner  may 
transfer  to  the  appropriate  LEA  the 
interest  of  the  United  States  in  any 
school  facility  provided  under  this 
section. 

Payments  To  Help  Provide  Minimum 
School  Facilities  to  LEAs  That  Educate 
Children  Residing  on  Indian  Lands  or 
Whose  School  Districts  Have  a 
Substantial  Amount  of  Federal  Property 

Section  14  authorizes  the 
Commissioner  to  make  payments  to 
LEAs  to  enable  them  to  provide  the  . 
minimum  school  facilities  that  are 
needed  to  provide  a  free  public 
education  to  certain  types  of  children. 
Assistance  provided  under  this  section 
is  not  subject  to  the  limitations  imposed 
by  sections  4  and  5  of  the  AcL  Section 
14  does  not  require  an  increase  in 
membership  as  a  condition  of  eligibility. 

Briefly,  under  section  14(a]  the 
Commissioner  may  make  a  payment  to 
an  LEA  that  does  or  will  provide  a  free 
public  education  for  children  residing  on 
Indian  lands  in  order  to  enable  that  LEA 


to  provide  minimum  school  facilities  for 
a  substantial  percentage  of  die  children 
in  the  membership  of  its  sdiools. 

Under  section  14(b)  the  Commissioner 
may  make  a  payment  to  an  LEA  tiiat 
does  or  will  provide  a  free  public 
education  for  children  residing  on  Indian 
lands  in  order  to  enable  diat  LEA  to 
provide  minimum  school  facilities  for 
those  chidren. 

Under  section  14(c)  the  Commissioner 
may  make  a  payment  to  an  LEA  whose 
school  district  has  a  substantial  amount 
of  Federal  property  to  provide  minimum 
schod  facilities  for  children  for  whom  it 
now  provides  or  will  provide  a  free 
public  education. 

Specific  eligibility  requirements  for 
sections  14(a),  14(b).  and  14(c] — and  the 
conditions  under  which  the 
Commissioner  may  waive  some  of  these 
requirements — are  contained  in  subparts 
B  and  E  of  part  ll4  of  these  proposed 
regulations.  In  determining  ffie  order  in 
which  applications  are  approved,  the 
Commissioner  considers  tiie  relative 
educational  and  financial  needs  of  the 
LEAs  and  the  nature  and  extent  oi 
Federal  responsibility. 

Assistance  in  Cases  of  Disasters 

This  part  of  the  discussion  concerns 
the  program  of  assistance  for  school 
current  expenditures  and  construction  in 
cases  of  certain  disasters.  Assistance  for 
current  eiqienditures  is  authorized  by 
section  7  of  Pub.  L  81-874  Assistance 
for  construction  is  authorized  by  section 
16  of  Pub.  L.  81-815.  Summarized  briefiy, 
in  the  case  fA  certain  disasters —  either 
major  disasters  identified  by  the 
President  or  localized  “pinpoint" 
disasters — that  impair  die  ability  of  an 
LEA  to  provide  a  free  public  education 
for  the  children  attending  its  schools,  the 
Commissioner  may  provide  that  LEA 
with  the  additional  assistance  it  needs. 

Under  section  7(a)  of  Pub.  L  81-874 
assistance  is  available  on  a  declinii^ 
basis  for  five  fiscal  years.  It  is  to  be 
used,  in  conjunction  with  any  other 
funds  available  to  the  LEA,  to  provide  a 
level  of  free 'public  education  equivalent 
to  that  provided  prior  to  the  disaster. 
Under  section  7(b),  frinds  may  be  used 
to  provide  temporary  school  facilities, 
make  minor  repairs  in  existing  facilities, 
and  replace  instructiooal  and 
maintenance  materials,  equipment,  and 
supplies. 

Under  section  16  of  Pub.  L  81-615, 
assistance  is  available  to  restore  or 
replace  seriously  damaged  or  destroyed 
minimum  school  facilities.  Tte 
assistance  available  under  section  16, 
considered  in  conjunction  with  odier 
funds  available  to  the  LEA,  may  not 
exceed  the  amoiut  needed  to  restore  or 
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replace  the  school  facilities  destroyed  or 
damaged  by  the  disaster. 

In  determining  the  order  in  which 
applicaitons  under  section  7  and  section 
16  are  approved,  the  Commissioner 
considers  the  relative  educational  and 
financial  needs  of  the  LEAs  that  submit 
applications. 

in.  Changes  in  the  Authorizing 
Legislation 

The  Education  Amendments  of  1978 
(Pub.  L  96-561)  made  a  number  of 
changes  to  the  two  laws  governing  the 
SAFA  program  (Pub.  L  81-874  and  Pub. 
L  81-815).  The  following  list  indicates 
the  important  changes  made  by  the  new 
legislation  and  the  consequent  changes, 
if  any,  to  the  SAFA  regulations. 

Changes  to  Pub.  L  81-874  Effective  in 
Fiscal  Year  1979: 1.  Extensions,  (a)  The 
temporary  provisions  of  sections  2, 3(b), 
and  4  of  die  Act  have  been  extended 
through  fiscal  year  (FY)  1983. 

(b)  Two  hold  han^ess  provisions 
authorized  by  Pub.  L  93-380  have  been 
extended  throu^  FY  1983.  These 
include — 

(1)  The  one  related  to  decrease  or 
cessation  of  Federal  activities  on 
military  installations;  and 

(2)  llie  one  that  guarantees  payments 
for  “B”  children  at  90  percent  of  the 
preceding  year’s  payment. 

(c)  Two  other  hold  harmless 
provisions  of  Pub.  L  93-380  expired  at 
the  end  of  FY  1978.  These  included — 

(1)  The  one  that  guaranteed  generally 
to  LEAs,  a  percentage  of  the  preceding 
year’s  payment;  and 

(2)  liie  one  pertaining  to  LEAs  whose 
payments  were  affected  by  payments  for 
children  associated  with  low-rent 
housing. 

2.  Absorption.  The  provision  for 
absorption,  or  non-payment,  of  some 
“B”  cMdren,  which  was  effective  in  FY 
1978  only,  has  been  eliminated. 

3.  Early  payments.  Applicants  for 
assistance  under  sections  2  and  3  may 
submit  preliminary  applications  in  order 
to  receive  a  payment  during  the  first  30 
days  of  a  new  fiscal  year,  llie  payment 
will  be  75  percent  of  what  the  applicant 
was  eligible  to  receive  in  the  prior  fiscal 
year.  Section  115.10  of  these  proposed 
regualtions  states  the  procedures  and 
rules  governing  this  new  applicaiton  for 
prelii^aiy  payment 

These  proposed  regulations  also 
delete  the  requirement  for  a  final  report 
(RSF-3)  currently  required  by  §  115.41. 
Part  of  the  final  application  (in  contrast 
to  a  preliminary  application),  now  due 
on  or  before  January  31  of  the  current 
fiscal  year,  is  to  be  considered  the  final 
report  for  the  prior  year.  However,  as 
§  115.13  of  these  proposed  regulations 


specifies,  in  a  case  in  which  actual 
satisfactory  data  was  not  previously 
available,  data  for  the  current  year 
included  in  a  final  application  may  be 
amended  before  the  end  of  a  fiscal  year 
for  an  adjustment  to  an  entitlement 
based  on  actual  satisfactory  data. 

4.  State  equalization  programs.  A 
State  proposing  to  consider  as  local 
resources  payments  to  school  districts 
under  Pub.  L  81-874  shall  advise  the 
Commissioner  60  days  before  the 
begiiming  of  the  fiscal  year  of  its  intent 
to  do  this.  This  State  shall  notify  each 
affected  school  district  about  the 
proposed  action.  After  making  a 
determination  on  the  State’s  intent,  the 
Commissioner  gives  school  districts  and 
the  States  an  opportunity  for  a  hearing. 

Additionally,  States  that  comply  in  FY 
1979  with  regulations  under  section 
5(d)(2) — by  having  an  equalization  plan 
that  satisifies  those  regulations — ^will 
not  be  required  to  make  restitution  for 
Pub.  L.  81-874  funds  taken  into  account 
under  their  equalization  programs  in  FY 
1978. 

5.  School  districts  entitled  to  hearings. 
Although  SAFA  regulations  have 
provided  hearing  ri^ts  for  a  number  of 
years,  a  new  amen^ent  to  Pub.  L  81- 
874  establishes  a  right  to  a  formal 
hearing.  These  proposed  regulations 
provide  that  any  school  district 
adversely  affected  or  aggrieved  by  an 
action  of  the  Commissioner  is  entitled  to 
a  hearing  on,  and  review  of,  that  action 
under  the  provisions  of  Chapters  5  and  7 
of  Title  5,  United  States  Code  (the 
Administrative  Procedure  Act). 

6.  Handicapped  children. 
Handicapped  children  for  whom  an  LEA 
pays  tuition  are  counted  in  the  average 
daily  attendance  (ADA)  of  the  school 
district  that  is  paying  the  tuition. 

The  definition  of  “average  daily 
attendance”  in  S  115.4  now  makes  it 
clear  that  this  rule  includes  children  in 
private  schools. 

7.  Average  daily  attendance  (ADA). 
As  authorized  by  a  statutory 
amendment  §  115.29  establishes  a 
method  to  convert  average  daily 
membership  (ADM)  to  ADA  if  school 
districts  are  not  required  by  the  State  to 
keep  ADA. 

8.  One  more  State.  The  Northern 
Mariana  Islands  have  been  defined  as  a 
State  under  the  Act 

.  9.  Federal  schools  operated  under 

Section  8.  These  schools  are  affected  by 
several  amendments; 

(a)  The  Commissioner  ensures  that 
funds  provided  to  operate  these  schools 
are  spent  efficiently.  The  Commissioner 
requires  the  schools  to  undertake  an 
annual  accounting  and  to  supply  to  the 


Commissioner  data  relating  to  the  I 
quality  and  type  of  education  offered. 

(b)  The  Commissioner  ensures  the  i 

establishment  of  an  elected  school  | 

board  for  each  federally  operated  | 

system.  Section  115.91  specifies  the 
procedures  for  these  elections.  However, 
it  also  reflects  the  Commissioner’s 
interpretation  that  this  rule  does  not 
apply  to  an  LEA  ffiat  according  to  State 
or  local  law,  already  has  an  elected 
school  board.  '  i 

These  school  boards  shall  oversee  | 

school  expenditures  and  operations, 
subject  to  audit  procedures  established 
by  ffie  Commissioner. 

(c)  These  proposed  regulations  clarify 
the  types  of  children  who  may  attend 
the  section  6  schools  in  Puerto  Rico. 

(d)  Section  ^  schools  in  Puerto  Rico 

shall  provide  employees  with 
compensation,  tenure,  leave,  hours  of 
work,  and  other  conditions  of 
employment  on  the  same  basis  as  is 
provided  for  similar  positions  in  the 
public  schools  of  the  District  of 
Columbia  (D.C.).  Section  115.90  specifies 
that  compensation  for  administrative 
personnel  is  to  be  based  on  what  D.C. 
officials  with  similar  official  ’ 

responsibilities  would  receive. 

Changes  to  Pub.  L  81-874  Effective  in 
Fiscal  Year  1980: 1.  Eligibility  expanded 
for  increased  local  contribution  rate.  A 
school  district  having  50  percent  or  more 
’’A’’  and  "B”  children — described  in 
8  115.8 — ^in  ADA  has  its  entitlement 
computed  on  an  increased  local 
contribution  rate  if  the  Commissioner 
determines  this  necessary  in  order  for 
that  district  to  provide  the  level  of 
education  of  comparable  school 
districts.  These  “increased-rate" 
districts  will  be  provided  75  percent  of 
entitlement  in  payment  tier  2.  (See 
explanation  of  the  tier  system  elsewhere 
in  this  preamble  under  the  heading 
Payment  Priorities.)  i 

2.  Eligibility  expanded  for 

determination  of  heavily-impacted  “A  ” 
district  A  school  district  having  20 
percent  (formerly  25  percent)  or  more  of 
its  total  ADA  comprised  of  “A"  children 
will  have  its  entitlement  for  these 
children  computed  on  100  percent  of  the 
local  contribution  rate  and  will  receive 
75  percent  of  the  entitlement  for  this  i 

type  of  child  in  payment  tier  2.  These  ! 
(fistricts  also  will  receive  75  percent  of 
entitlement  in  payment  tier  2  for  “B” 
children  having  parents  in  the  uniformed 
services. 

3.  No  vote  necessary  for  spending 
funds.  No  State  may  require  that  a  vote 
of  qualified  electors  of  a  heavily 
impacted  school  district  be  held  to 
determine  if  this  district  will  spend  Pub. 
L  81-874  payments. 
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4.  Fiatding  priorities  and  new  hold 
harmless  provision.  Payment  tier  2  will 
be  divided  into  a  65  percent  portion  and 
a  35  percent  portion.  There  will  be  a 
new  hold  bcumless  guarantee  of  90 
percent  of  a  previous  year’s  paynvent. 

The  new  fun^ng  order  is  described 
elsewhere  in  this  preamble  under  the 
heading  Payment  Priorities. 

5.  Foreign-owned  properties. 

Properties  that  are  owned  by  foreign 
governments  and  that  are  tax-free  are 
added  to  the  definition  of  eligible 
Federal  property. 

a  Grades  13  and  14  excluded.  The 
definition  of  free  public  elementary  and 
secondary  educatimi  now  excludes 
grades  13  and  14. 

7.  Increased  entitlements  for  Indian 
children.  Section  3  entitlements  for 
children  residing  on  Indian  lands  will  be 
multiplied  by  125  percent.  75  percent  of 
which  will  be  paid  in  payment  tier  2.  In 
order  to  receive  payments  for  children 
residing  on  Indian  lands,  a  school 
district  must  establish  policies  and 
procedures  that  insure — 

(a)  That  Indian  children  participate  in 
schf^  programs  on  an  equal  basis  with 
all  other  children  educated  by  the 
district; 

(b)  That  applications,  evaluations,  and 
program  plans  are  adequately 
disseminated  to  tribes  and  parents  of 
Indian  children;  and 

(c)  That  tribes  and  parents  of  Indian 
childhen — 

(1)  Have  an  opportunity  to  make 
recommendations  concerning  the  needs 
of  their  children  and  the  ways  in  which 
they  can  assist  their  children  in  realizing 
the  benefits  to  be  derived  from 
educaticmal  programs; 

(2)  Are  actively  consulted  and 
involved  in  the  planning  and 
development  of  educational  programs; 
and 

(3)  Are  afiorded  the  opportunity  to 
present  their  overall  views  on  current 
educational  programs  and  operations 
and  on  the  degree  of  parental 
participation  allowed. 

A  tribe  or  its  designated  agent  may 
file  with  the  Commissioner  a  written 
complaint  related  to  these  policies  and 
procedures.  The  proposed  regulations  do 
not  detail  this  complaint  procedure.  It  is 
spelled  out  in  the  Act. 

After  a  complaint  is  filed,  a  hearing 
examiner  designated  by  the 
Commissioner  holds  a  hearing  and 
makes  written  findings  and 
recommendations  to  the  Commissioner. 
The  Commissioner  determines  that 
remedial  actions  will  be  scheduled.  If 
the  Commissioner  determines  that  those 
remedial  actions  will  not  be 
accomplished,  a  tribe  may  elect  to  have 


educational  services  provided  under  the 
Indian  Self-Determination  and 
Education  Assistance  Act  or  by  a 
Bureau  of  Indian  Affairs  school. 

It  should  be  noted  that  the  statute 
does  not  reqaire  that  the  increased 
section  3  entitlement  generated  by 
children  residing  on  Indian  lands  be 
used  for  a  special  education  program  for 
those  childc^  In  this  way  the  statutory 
requirements  are  different  from  those 
governing  the  increased  section  3 
entitlements  for  handicapped  children. 
Subpart  I  of  part  115,  therefore,  does  not 
contain  several  of  the  restrictions  on  use 
of  funds  that  are  contained  in  subpart  H 
pertaining  to  handicapped  children. 

&  Low-rent  housing  children.  An  LEA 
will  no  longer  be  required  to  use 
payments  based  on  childrmi  associated 
with  low-rent  housing  for  programs 
especially  designed  to  meet  the  needs  of 
disadvantaged  children.  Also,  the 
Commissioner  will  make  payments  for 
low-rent  housing  children  in  payment 
tier  2  on  the  same  basis  as  other 
federally  connected  children. 

Changes  to  Pub.  L.  81-615,  all  of 
which  are  effective  in  FY 1979: 1. 
Extension,  llie  temporary  provisions  of 
section  3  and  of  section  16  are  extended 
through  FY  1983.  These  provisions 
pertain,  respectively,  to  deadlines  for 
applications  for  payments  on  account  of 
certain  children,  and  to  times  in  which 
disasters  have  ocemred. 

2.  Section  5  categories  of  children  and 
rate  of  payment  changed.  Categories  of 
children  imder  sections  5(al(l)  and  (2) 
and  corresponding  payment  rates  are 
again  comparable  i^th  those  under 
Pub.  L.  81-874. 

3.  Federally-owned  schools:  definition 

of  construction.  TTie  definition  of 
construction  imder  section  10  is 
expanded  to  include  “leasing, 
renovation,  remodeling,  or 
rehabilitating.“  ^ 

4.  One  more  State.  The  Northern 
Mariana  Islands  have  been  defined  as  a 
State  under  the  Act. 

IV.  Effect  of  Amendments  to  Section  504 
of  the  Rehabilitation  Act  of  1973 

On  November  6. 1978,  section  504  of 
the  Rehabilitation  Act  of  1973  was 
amended  by  section  119  of  Pub,  L.  95- 
602.  Section  504  forbids  discriminatton 
on  the  basis  of  handicap  in  any  federally 
assisted  program.  The  1978  amendment 
to  section  504  explicitly  makes  that 
section  applicable  to  “any  program  or 
activity  conducted  by  an  Executive 
agency.”  This  amen^ent  governs 
arrangements  by  the  Comnussioner 
under  section  6  of  Pub.  L  81-874  to 
provide  fiee  public  education  to  children 
residing  on  Federal  property  or  children 


of  members  of  the  Anned  Forces  on 
active  duty. 

Section  6  of  Pub,  L.  61-874  states  that, 
except  in  certain  cases  with  respect  to 
children  of  members  of  the  Armed 
Forces  on  active  duty,  education  given 
under  a  section  6  arrangement  must  be 
provided  in  facilities  of  an  LEA  or  in 
school  facilities  located  on  Federal 
property.  However,  the  amendment  to 
section  504  is  considered  to  override 
those  restrictions  to  the  extent  of 
permitting  the  Commissioner  to  provide 
free  appropriate  public  education  in  a 
private  setting,  if  diat  iS  detmmined 
necessary.  Section  115.871c)  of  these 
proposed  regulations  reflects  this 
interpretation. 

V.  Relationship  to  CMher  Notices  ai 
Proposed  Rulemaking  Affecting  SAFA 
Pro^ams 

With  one  exceptkm.  these  proposed 
regulations  incorporate  in  substance  the 
changes  to  part  115  proposed  in  the 
Federal  Register  of  December  11, 1978 
(43  FR  58022-58027)  and  the  changes  to 
part  114  proposed  in  the  Federal 
Register  of  February  14. 1979  (44  FR 
7917). 

Section  115.74  of  the  proposed 
regulations  published  December  11. 1978 
would  have  required  recipients  to 
comply  generally  with  the  record 
keeping  requirements  df  subpart  D  of  45 
CFR  Part  74.  These  proposed  regulations 
delete  that  requirement 

VI.  Public  Participation 

•  Several  of  the  issues  addressed  by 
these  proposed  regulations  were 
discussed  at  regional  meetings  in 
November  and  December.  1978  between 
the  representatives  of  the  Office  of 
Education,  and  represmitatives  of  SEAs 
and  LEAs.  These  discussions  focused  on 
such  matters  as  the  elimination  of  the 
final  report  (Form  RSF-3)  currently 
required  by  i  115.41:  the  current  school 
year  survey  as  a  basis  for  computing 
federally  connected  ADA  for  the 
purpose  of  sections  3  and  4  of  the  Act 
the  use  of  the  precediiq;  year  ADA  as  an 
element  that  computation;  and  the 
conversion  of  average  daily  membership 
to  ADA. 

These  and  other  issues  were  also 
discussed  at  a  meeting  in  December 
1978  between  OE  refnesentatives  and 
members  of  the  Cboncil  of  Great  City 
School  Systems  and  at  a  meeting  in 
January  1979  between  C%  and 
representatives  of  tiie  National  School 
Board  Association. 

VII.  Invitation  to  Comment 

A  public  nwefing  on  this  Notice  of 
Proposed  Rulemakii^  will  be  held  in 
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each  of  die  ten  Federal  regioin.  Since 
we  expect  to  schedule  pvbttc  neetings 
for  several  reflations  on  the  same  day, 
at  the  same  place,  it  would  be  helpful  for 
us  to  know  how  many  persons  are 
interested  in  speaking  about  these 
regulations.  If  you  are  interested  in 
commenting  at  a  public  meeting,  we 
encourage  yon  to  call  die  appropriate 
Regional  Commissioner  of  E^cation, 
who  will  schedule  a  time  for  yonr 
comments.  Persons  who  do  not  notify 
the  Regional  Commissioner  of  dieir 
intention  to  comment  wiD  alsa  be  given 
an  opportunity  to  speak.  Those  persons 
making  presentations  wiU  be  called  ^ 
upon  according  to  their  prearranged 
schedule — or  if  not  prearranged — in  the 
order  of  regiateation. 

la  addition,  intmested  persons  are 
invited  to  submit  comments  and 
recommendations  regarding  the 
proposed  leguladons.  Written  comments 
and  recommendations  may  be  sent  to 
the  address  given  at  the  beginning  of 
this  document  All  comments  received 
on  or  before  the  60th  day  after 
publication  of  this  document  will  be 
considered  in  the  development  of  die 
Rnal  regulations. 

All  written  comments  submitted  ui 
response  to  this  notice  will  be  available 
for  public  inspection,  both  during  and 
after  the  comment  period,  in  Room  2107- 
A,  POB-^  400  Maryland  Avenue.  SW. 
Washington.  D.C  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  dirouf 
Friday  of  each  we^  except  Federal 
holidays. 

Vin.  Citation  of  Legal  Aadhority 

The  reader  wdl  find  a  citation  of 
statutory  or  other  legal  authority  in 
parenthesis  on  the  line  following  each 
substantive  provision. 

Dated:  June  6, 1979. 

EmMlI..  Boyer, 

U.S.  Commissioner  of  Education. 

Approved:  June  23, 1979. 

Hale  Champion, 

Acting  Secretary  of  Health,  Edacattoru.  aad 
Welfare. 

(Catalog  of  Federal  Domettic  Assistance  Nos. 
13,477  School  Assistance  in  Federally 
Affected  Areas — Coastnictioo  aad  13.4718 
School  Assistance  in  Federally  Affected 
Areas — ^Maintenance  and  Operation) 

Ibe  Commissioner  proposes  to  revise 
45  CFR  Parts  111  and  112  as  follows: 

PART  IH-tfEAfllNGS  IN 
CONNECTION  WTTH  SCHOOL 
CONSTRUCTION  AND  FINANCIAL 
ASSISTAffCE  IN  Fe>ERALLY 
IMPACTED  AREAS  IREVOI^J 

1.  By  revoking  part  111. 


PART  112--ASSISTAIIIOE  FOR 
SCHOOL  EXPENOmiRES  AND  , 
CONSTRUCTION  IN  CASES  OF 
CBTFAIN  DISASTERS 

2.  By  amendmg  part  112  to  read: 
Subpart  A— General 

Sec. 

112.1  Disaster  assistance  program. 

112.2  Who  may  s^ly  for  assistance? 

112.3  RegulaQons  (hat  apply  to  the  disaster 
assistance  program. 

112.4  Definitions. 

Subpart  8— 4(inde  of  Froiecto  Assisted 
Under  This  Program 

112.11  Replaoeaaant  of  instnictional  and 
maintasance  supplies,  equipBient,  sad 
matecials. 

112.12  Payment  for  minor  repairs. 

112.13  Provisions  of  needed  temporary 
school  faedities. 

112.14  Payment  of  increased  current 
operating  expenses  or  replacement  of 
lost  revenues. 

112.15  Restoration  or  replacement  of  school 

facilities.  • 

SebpartC  ftoet  To  Apply  for  Assistance 

112.21  Applicafion  procedure. 

112.22  State  certi&<»fion  of  applications  or 
preappheafions. 

SufafMutO-^ow  a  Grant  le  Made 

112.31  Review  of  an  applicaiton: 
Consideration  of  other  resources 
available  to  an  applicant. 

112.32  Consaltation  with  the  Stale 
edocational  agency. 

112.33  Deteimisation  of  priorities  among 
eligible  applications. 

Subpart  E— EHf  ibie  Coste 

112.41  Eligible  costs  for  assistance  related 
to  replacement  of  instnictional  and 
malntenanoe  supplies,  equipment,  and 
matedals;  minor  repairs;  or  provision  of 
temporary  school  facilities  (section  7(b) 
of  Pub.  L.  81-874). 

112.42  EBgible  costs  for  restoration  or 
replacement  of  school  fadlities  (section 
16  of  Pub.  L  81-615). 

Subpari  F— Hearings 

112.51  Healings  relating  to  assMtanoe  for 
restoration  or  replaoeawnl  of  school 
facilities  (section  16  of  ^b.  L.  81-81S). 

112.52  Hearings  relating  to  assistanoe  other 
than  restoration  or  replacement  of  school 
facilities  (sections  7(a)  end  7(b)  oTPid).  L 
61-874). 

Authority:  Section  7  of  Pdb.  L  81-874  (20 
U.S.C.  241-1)  and  section  16  of  Pnib.  L.  81-815 
(20  UAXI 648),  as  aaeiuled,  unless  othewise 
noted. 


PART  Itt—ASSISTANCE  FOR 
SCH(X>L  EXPENDITURES  AND 
CONSTRUCTION  W  CASES  OF 
CERTAIN  DISASTERS 

Subpart  A— General 

Siit.1  DIeeeler  aseMenoe  program. 

(a)  Purpose.  Under  this  program  the 
Office  of  Educafion  financially  assists 
local  educational  agencies  (lEAsj  that 
have  been  afflicted  by  certain  disasters. 
Assistance  under  this  program  is 
authorized  by  section  7  of  Ptfb.  L.  81-874 
(Financial  Assistance  for  Local 
Educational  Agencies  in  Areas  Affected 
by  Fed^al  Activity)  and  by  section  18  of 
Pub.  L.  81-815  (School  Construction  in 
Areas  Afieded  by  Federal  Activities). 
These  two  laws  are  referred  to  in  tiiis 
part  as  ‘‘the  Acls‘*.  Assistance  may 
include — 

(1)  Replacement  of  instructional  and 
maintenance  supplies,  equipment,  and 
materials; 

(2)  Payment  for  minor  repairs: 

(3)  Provision  of  needed  temporary 
faci^es; 

(4)  Payment  of  increased  cmrenl 
operating  expenses  or  replacement  of 
lost  revenues  that  relate  to  fiee  public 
education;  and 

(5)  Restortion  or  replacement  of 
seriously  damaged  or  destroyed 
munimum  school  facilities. 

(b)  Limits  on  assistance.  Assistance  is 
limited  to  a  reasonable  tunount  of  an 
LEA’S  expenses  resulting  from  the 
(fisaster.  The  Commissioner  determines 
the  allowable  amount  of  assistance  after 
considering  other  resources  availalde  to 
the  LEA. 

(20  U.S.a  241-Ual  (b),  646(a)) 

8112ff  Who  may  apply  for  SMsMsnee? 

An  LEA  may  apply  for  assistance  if  it 
meets  these  conditions: 

(a) (1)  Occurrence  of  a  disaster.  ‘The 
President  declares  a  major  disaster 
encompaasiqg  an  area  in  which  part  or 
all  of  the  LEA  Is  located;  or 

(2)  The  school  facilities  of  the  LEA 
have  been  seriously  damaged  or 
destroyed  by  a  smaller  disaster  that  the 
LEA  requests  the  Commissianer  to 
declare  as  a  pinpoint  disaster. 

(b)  FinoDcitd  need.  As  a  result  of  the 
disaster,  and  in  order  to  provide  foee 
public  education  to  the  dukhen  it 
serves,  the  LEA  requires  assistance  of  at 
least — 

(1)  $1,000;  or 

(2)  One-hdf  of  one  percent  of  its 
operati^  expenses  for  the  fiecal  year 
preoediiQ  the  fiscal  year  hi  whidi  the 
disaster  occurred. 

(20  U.S.C.  241-1(1),  (b).6tl(a)) 
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§112.3  Regulatlont  that  apply  to  the 
disaster  assistance  program. 

The  following  regulations  apply  to  the 
disaster  assistance  program: 

(a)  The  Education  Division  General 
Administrative  Regulations  (EDGAR)  in 
part  100a  (Direct  Grant  Programs)  and 
part  100c  (Definitions);  except  for  these 
sections  of  EDGAR  that  do  not  apply  to 
this  program: 

(1)  §  lOOa.112  (Describe  the  key 
personnel). 

(2)  §  lOOa.114  (Describe  the  evaluation 
plan). 

(3)  §  lOOa.603  (Grantee’s  title  to  site). 

(b)  MEW’S  General  Regulations  for 
Administration  of  Grants  (part  74), 
which  are  incorported  by  reference  in 
EDGAR,  except  for  these  sections  of 
part  74  Aat  do  not  apply  to  this 
program: 

(1)  §  74.94  (Payment  methods  under 
construction  grants). 

(2)  Subpart  O  (Property). 

(c)  The  regulations  in  this  part 

§112.4  Definitions. 

(a)  Terms  defined  in  EDGAR.  (1)  The 
following  terms  used  in  this  part  are 
defined  in  part  100c: 

Applicant 

Application 

Award 

Commissioner 

Project 

(2)  The  following  terms  used  in  this 
part  are  defined  in  HEW’s  General 
Regulations  for  Administration  of 
Grants  (part  74),  which  are  incorporated 
by  reference  in  EDGAR: 

Grant 

Grantee 

Supplies 

(b)  Terms  defined  by  statute.  The 
following  terms  used  in  this  part  are 
defined  in  the  Acts: 

Child 

Construct  Constructing,  Construction 
Equipment 

Free  public  education 
Local  educational  agency  (LEA) 

School  facilities 
State 

State  educational  agency  (SEA) 

(c)  Terms  defined  in  this  part  As  used 
in  this  part  these  terms  have  the 
following  definitions: 

“Acts”  means  Pub.  L  815, 81st 
Congress  (64  Stat  967),  as  amended,  and 
Pub.  L  874, 81st  Congress  (64  Stat  1100), 
as  amended. 

(20  U.S.C  236-244,  631-647) 

“Latent  damages”  means  damages 
that  are  caused  by  a  disaster  but  Uiat 
become  apparent  only  after  an  LEA  has 
applied  for  a  grant. 

(20  U.S.C.  241-l(a),  (b),  646(a)) 


“Major  disaster”  means  a  disaster  the 
President  determines  to  be  of  sufficient 
severity  and  magnitude  to  warrant 
Federal  disaster  assistance.  The  disaster 
may  result  from  flood,  drought  fire, 
hurricane,  earthquake,  storm,  or  from 
some  other  catastrophe. 

(20  U.S.C.  241-l(a)(lKA),  646(a)(1)(A)) 

“Membership”  means: 

(a)  The  number  of  children  in  the 
membership  of  a  school  according  to 
State  law;  or 

(b)  If  no  State  law  governs 
membership,  the  number  of  children 
who  are  listed  on  the  school’s  current 
roll  of  pupils  and  who  have  not 
permanently  left  the  school  or  become 
otherwise  ineligible  to  attend  classes 
there. 

(c)  An  exception  to  the  general  rule 
stated  in  paragraphs  (a)  and  (b)  applies 
if  a  child  resides  in  the  district  of  one 
LEA  but  attends  school  in  the  district  of 
another  under  a  tuition  arrangement  in 
which  the  LEA  in  whose  district  the 
child  resides  reimburses  the  other  LEA. 
In  these  cases  the  child  is  considered  to 
be  a  member  in  the  LEA  in  which  it 
resides,  unless  the  Commissioner 
approves  an  agreement  between  the 
LEAs  that  the  child  will  be  recorded  as  a 
member  in  the  LEA  in  which  it  attends 
school. 

(20  U.S.C.  645(5}) 

“Minimum  school  facilities”  means 
those  facilities  that  the  Commissioner 
considers  necessary  for  an  LEA’s 
educational  mission  and  for  which 
Federal  assistance  may  be  provided. 
Generally,  these  are  facilities — such  as 
classrooms,  auxiliary  rooms,  and  initial 
equipment,  machinery,  and  utilities — 
that  support  an  educational  program  for 
the  LEA’S  membership  at  normal 
capacity  and  in  accordance  with  the 
laws  and  common  practice  in  the  State. 

(20  U.S.C.  645(9](10]) 

“Normal  capacity’’  means  the  number 
of  pupil  stations  that  a  school  facility 
accommodates  under  ordinary 
conditions  according  to  the  laws  and 
common  practice  of  the  State. 

(20  U.S.C.  634, 645(9),  (10)) 

“Pinpoint  disaster”  means  a  disaster 
the  Commissioner  determines  to  have 
destroyed  or  seriously  damaged  an 
LEA’s  school  facilities. 

The  disaster  may  result  fi^m  flood, 
drought,  fire,  hurricane,  earthquake, 
storm,  or  from  some  other  catastrophe 
but  may  not  result  from  negligence  or 
malicious  action. 

(20  U.S.C.  241-l(a)(l)(B).  646(a)(1)(B)) 


Subpart  B— Kinds  of  Projects  Assisted 
Under  This  Program 

§  112.11  Replacement  of  inetructionai  and 
maintenance  suppliea,  equipment,  and 
materials.  ^ 

'The  Commissioner  may  authorize 
assistance  to  replace  instructional  and 
maintenance  supplies,  equipment,  and 
materials — including  textbooks — that 
have  been  seriously  damaged  or 
destroyed  as  a  result  of  a  disaster 
(section  7(b)  of  Pub.  L  81-874). 

(20  U.S.C.  241-l{b)) 

§112.12  Payment  for  minor  repairs. 

The  Commissioner  may  authorize 
assistance  for  payment  for  minor  repairs 
(section  7(b)  of  Pub.  L  81-874). 

(a)  Repair  of  school  facilities.  Repair 
of  a  school  facility  is  considered  minor  if 
the  repair — 

(1)  Relates  to  an  architectural, 
mechanical,  or  structural  element  of  the 
facility,  or  to  its  site,  grading,  or 
surrounding  improvements; 

(2)  Is  intended  to  restore  a  portion  of 
the  facility  to  a  condition  similar  to  its 
condition  before  the  disaster,  and 

(3)  Involves  replacement  of  no  more 
than  30  percent  of  any  one  major 
structural  element,  such  as  a  load- 
bearing  wall  or  roof  truss,  that  supports 
the  weight  of  the  facility. 

(b)  Use  of  funds  for  construction.  An 
LEA  may  raze  a  facility  needing  minor 
repairs  and  apply  the  grant  funds 
available  for  those  repairs  to 
construction  of  a  new  facility. 

(c)  Repair  of  equipment  and 
materials.  Repair  of  equipment  and 
materials  is  considered  minor  if  the 
repair  costs  less  than  replacement  of  the 
equipment  and  materials. 

(20  U.S.C.  241-l(b).  244(13),  (14)) 

§112.13  Provision  of  needed  temporary 
school  facilities. 

The  Commissioner  may  authorize 
assistance  for  the  provision  of  needed 
temporary  school  facilities  (section  7(b) 
of  Pub.  L  81-874). 

(a)  Means  of  furnishing  temporary 
school  facilities.  Assistance  may 
include  the  cost  of — 

(1)  Equipment  necessary  to  operate 
temporary  facilities;  and 

(2)  Converting  remaining  portions  of  a 
school  facility  into  classrooms; 

(3)  A  lease  on  temporary  alternative 
school  facilities  for  a  peri^  of  time 
necessary  to  repair,  restore,  or  replace 
permanent  school  facilities;  or 

(4)  Lease  or  purchase,  whichever  cost 
is  less,  of  temporary  portable  school 
facilities  for  a  period  of  time  necessary 
to  repair,  restore,  or  replace  permanent 
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school  fadlilies  If  conversion  of 
remaining  facHilies  or  lease  of 
temporary  alternative  facilities  is  not 
practical. 

(b)  Prohibition  of  permanent 
arrangements.  Assistance  may  not 
inclnde  &e  purchase  of  land  or  die 
construction  of  nonportable  Eadlities. 

(20U.S.C241-l(bU 

§112.14  Payment  Of  taeroased  currant 
operating  espensasor  raplaoament  of  lost 
revenues. 

The  Commissioner  may  authorize 
assietanoe  for  payment  of  increased 
current  opera^ng  expenses  or 
replacement  of  lost  revenues  dial  relale 
to  free  public  education  (section  Tfa)  of 
Pub.L«l-«74). 

(al  Limits  on  assistance.  Assistanoe  Is 
limited  to  the  smallest  of  an  amount 
necessary — 

(1)  To  permit  an  LEA  to  provide  a 
level  <rf  education  equival^  to  diat 
maintained  in  its  echoed  before  the 
disaster; 

(2)  To  meet  budgeted  current 
operating  expenses;  or 

(3)  To  meet  actual  oarent  operating 
expenses. 

(b)  Probibitim  of  unreiated  expenses. 
Assistance  may  not  include — 

(1)  Elraiiiiation  from  the  LBA*s  budget 
of  a  deficit  balance  precedmg  the 
disaster,  or 

(2]  Creation  for  the  l£A’s  budget  of  a 
carryover  balance  following  the 
disaster. 

(c)  Five  years  is  the  maximum  period 
ofaesisiance.  The  Gommismoner 
provides  assistance — for  operating 
expenses  or  replacement  or  lost 
revenues — for  no  more  than  five 
consecutiTe  fiscal  years,  begiiuung  widi 
the  fiscal  year  in  which  die  disaster  te 
declared. 

(d}  Diminishing  amount  of  assistanoe 
available  during  the  five-year  period. 
The  amount  of  assistance  forwhitihan 
LEA  is  eligible  to  apply  dniiaishes 
diiring  the  five-year  eligilnlity  period  as 
follows: 

(1)  Year  cfdiaaster— 100  percent  of 
elibible  expmises. 

(2)  First  year  following  disaster— 100 
percent  of  eligible  expenses. 

(3)  Second  year  following  dinstar— 75 
percent  of  the  amount  provided  in  the 
first  year  following  the  disaster. 

(4)  Third  year  following  disaster— 50 
percent  of  ^  amount  provided  in  the 
first  year  following  die  disasfter. 

(5)  Fourth  year  following  diaaster— 25 
percent  of  the  amount  provided  in  the 
first  year  followii^  die  disaster. 

(ej  Private  school  chUdrai  dispiaced 
by  a  major  disaster.  If  a  private  school 
has  been  disrupted  or  destroyed  by  a 


mafor  (fisaster,  assistanoe  to  an  LEA 
may  include  an  amount  necessary  to 
provide  free  pnbfic  education  for 
displaced  children  xireviously  enrolled 
in  Ae  private  school. 

(20U.S.C.241-l(a)) 

§112.15  neatoratlon  or  replacament  of 
sdiooA  facHMaa. 

The  Commissioner  may  authorize 
assistance  for  die  restoration  or 
replacement  of  serionsly  damaged  or 
destroyed  minimum  school  facilities 
(section  16  of  Pub.  L.  81-815). 

(a)  Serious  damage.  A  school  facility 
is  considered  to  be  seriously  damaged  if 
it  is  necessary  to  restore  or  replace  more 
than  30  percent  of  a  major  structural 
element,  such  as  a  load-bearii\g  wall  or 
roof  truss,  that  supports  the  wei^l  of 
the  facility. 

(b)  Limits  on  assistance.  Assistance  is 
limited  to  providmg  the  lesser  of — 

(1)  Those  focilides  necessary  to 
operate  a  program  of  free  public 
education  for  an  lEA’s  membership  at 
normal  capacity  according  to  die  laws 
and  common  practice  of  ^e  State;  or 

(2)  Those  f^ities  that  the  LEA  is 
obH^ted  by  State  law  to  restore  or 
replace,  and  diat  were — 

(i)  In  use  by  the  LEA  before  die 
disaster,  or 

(ii)  Newly  constructed  fodhties  diat 
the  I£A  had  accepted  from  the  binlder 
as  complete. 

(c)  Facilities  for  private  school  , 
children  displaced  by  a  major  disaster. 
In  the  case  of  a  major  disaster,  minimum 
school  facilities  alM  include  facilities 
necessary  to  operate  a  program  of  free 
pubfic  creation  for  displaced  dnldren 
previously  enrolled  in  private  school 
facifities  diat  have  been  destroyed  by 
the  disaster  and  wfll  not  be  replaced. 

(d)  Damaged  facilities.  For  lacfiities 
seriously  d^aged  but  not  destroyed, 
assistance  is  lifted  to  the  lesser  of— 

(1)  The  cost  of  restorb^  the  facility;  or 

(2)  The  cost  of  repladng  die  facility. 

(e)  Destroyed  facilities.  For  facilities 
that  have  been  destroyed,  assistance  is 
limited  to  the  lesser  of — 

(Ij  The  cost  of  replacing  the  facility  on 
the  same  site;  or 

(2)  The  cost  of  replaciog  the  facility  on 
anotoer  appropriate  site. 

(20  U.&C.  646(a)) 

Subpart  C— 4lowT«  Apidy  for 
Assistance 

§112.21  Apglcs6ofi  proceders. 

(a)  How  to  use  regulations — How  to 
apply  for  fimds.  The  “Introduction  of 
l^ucation  Division  Programs*  at  the 
begimnng  of  QX^AR  includes  general 
information  to  assist  in — 


(1)  Ush^  regdations  that  ^iply  to 
Education  Division  programs;  and 

(2)  Applying  for  assistance  under  an 
Education  Division  program. 

(b)  Application  requirement  To  be 
con^ei^  for  assistance  an  l£A  mast 
file  an  application  with  die 
Commissioner  throng  its  State 
edncadonal  agency  (SEAl. 

(c)  Preapplication  requirement  in 
certain  cases.  If  die  lEA  is  seeking 
assistance  forTPstoration  or 
replacement  of  minimim  sdiod  fodhties 
(section  16  of  Pub.  L  61-815),  it  must  file 
a  preapplication  before  filing  an 
application.  The  USA  shall  ffle  the 
pre^iphcation  with  the  Commissioner 
throu^  die  SEA. 

(d)  State  certification:  closing  date  for 
filing.  (1)  The  1^  shall  submit  its 
appheation — or.  if  a  preapptication  is 
required,  its  preapplication— to  the  SEA. 
The  LEA  shaU  ensure  diat  the  SEA 
certifies  and  transmits  dns  material  to 
the  Commissioner  on  or  before  a  date  90 
days  after — 

(1)  The  date  of  publication  in  the 
Federal  Register  that  the  President  has 
declared  a  major  disaster;  or 

(ii)  The  date  of  the  pinpoint  disaster. 

(2)  However,  an  LEA  diat  is  required 
to  file  a  preappUcation  within  this  90- 
day  period  is  not  also  required  to  file  an 
application  during  the  same  period  of 
time.  ThallEA  mqy  file  an  application 
within  a  reasonable  period  of  time  after 
the  Commissioner  approves  its 
preappUcation. 

(e)  Change  in  information  included  in 
the  application  or  preappUcation.  The 
LEA  shall  prompdy  inform  the 
Commissioiierof  any  change  in  the 
iafannation  iacladed  in  its  iaiqihcation — 
or  preappUcation — that  wocM  affect 
eligibility  foffassistaiice  or  the  amount 
of  a  ^ant 

(f)  New  appUoation  each  year  in 
certain  cases,  in  onler  to  receive 
continuing  asdstance  for  payment  of 
current  operating  expenses  or 
replacement  of  lost  revenues  (section 
7(a)  of  Pttb.  L  81-474).  the  LEA  shall  file 
a  new  appficatkm  far  each  of  the  fiscal 
years  following  the  initial  grant 

(20  U.S.C.  241-l(e).  636(a).  (b).  646(c)) 

§11222  State  cartifleation  of  appMcalions 
or  pre^pplications. 

(a)  Formed  disasters.  The  SEA’s 
certification  of  an  applicatian  or 
preapplication  related  to  a  major 
disaster  shall  contain  the  foUovring 
assurances  on  the  authority  of  the 
Governor  unless  the  Governor  has 
previously  filed  these  assurances  widi 
the  Federal  Disaster  Assistance 
Administration: 
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(1)  Assurance  that  the  LEA  is  located 
in  an  area  declared  by  the  President  as  a 
major  disaster  area. 

(2)  Assurance  of  the  LEA’s  need  for 
Federal  disaster  assistance. 

(3)  Assurance  that  the  State  or  one  or 
more  of  its  political  subdivisions  will 
expend  an  amount  of  funds  the 
Commissioner  considers  reasonable  to 
assist  the  LEA. 

(b)  For  pinpoint  disasters.  The  SEA’s 
certification  of  an  application  or 
preapplication  related  to  a  pinpoint 
disaster  shall  contain  a  request  from  the 
Governor  for  assistance,  accompanied 
by  the  following  assurances: 

(1)  Assurance  of  the  serious  damage 
or  destruction  of  the  LEA’s  school 
facilities. 

(2)  Assurance  of  the  LEA’s  need  for 
Federal  disaster  assistance. 

(3)  Assurance  that  the  State  or  one  or 
more  of  its  political  subdivisions  will 
expend  an  amount  the  Commissioner 
considers  reasonable  to  assist  the  LEA. 
The  assurance  must  include  a  statement 
of  the  amount  of  funds  avadable  for 
expenditure. 

(4)  Assurance  that  the  disaster  site 
has  been  investigated  by  appropriate 
State  or  local  officials  who  have 
determined — 

(i)  That  the  disaster  was  not  caused 
by  negligence  or  malicious  action;  or 

(ii)  If  the  cause  of  the  disaster  is 
unknown,  that  no  evidence  indicates  the 
disaster  was  caused  by  negligence  or 
malicious  action. 

(20  U.S.C.  241-l(a),  (e),  646(a).  (c)) 

Subpart  D—How  a  Grant  is  Made 

§  1 12.31  Review  of  an  application: 
Consideration  of  other  resources  available 
to  an  applicant 

The  Commissioner  reviews  a  properly 
completed  application  and  considers 
other  resources  available  to  an 
applicant  in  order  to  determine  the 
applicant’s  eligibility  for  assistance  and 
the  amount  of  assistance  that  would  be 
reasonable. 

(a)  What  resources  are  considered?  , 
Other  resources  available  to  the 
applicant  include,  but  are  not  limited 
to^— 

(1)  State  assistance; 

(2)  Local  assistance; 

(3)  Federal  assistance  in  addition  to 
that  provided  under  this  program; 

(4)  Insurance  proceeds;  and 

(5)  Interest  earned  on  any  of  (1) 
through  (4)  above. 

(b)  Special  rule  in  certain  cases. 
Other  resources  available  to  an 
applicant  for  assistance  related  to 
restoration  or  replacement  of  minimum 


school  facilities  (section  16  of  Pub.  L  81- 
815)  also  include — 

(1)  The  proceeds  of  bonds  voted 
specifically  for  restoration  or 
replacement  of  a  destroyed  or  seriously 
damaged  facility;  and 

(2)  The  greater  of — 

(i)  An  amount  the  State  requires  an 
L^  to  set  aside  in  a  related  insurance 
program  or  mandatory  reserve  fund;  or 

(ii)  All  unobligated  or  unencumbered 
non-Federal  funds  that  the 
Commissioner  determines  have  been  set 
aside  by  the  LEA  in  a  related  insurance 
program,  monetary  reserve  fund,  or 
other  comparable  fund. 

(20  U.S.C.  241-l(a)(3),  646(a)(4)(5)) 

§  1 12.32  Consultation  with  the  State 
educational  agency. 

(a)  General.  The  Commissioner  may 
consult  an  SEA  before  making  and 
determination  regarding  an  application 
for  assistance  from  one  of  its  LEAs. 

(b)  Specific  determinations  in  certain 
cases.  An  application  for  assistance  . 
related  to  restoration  or  replacement  of 
minimum  school  facilities  (section  16  of 
Pub.  L  81-815)  is  approved  only  if  the 
Commissioner,  after  consultation  with 
the  SEA,  determines  that  the  restoration 
or  replacement — 

(1)  Relates  exclusively  to  minimum 
school  facilities;  and 

(2)  is  consistent  with  overall  State 
plans  respecting  construction  of  school 
facilities. 

(20  U.S.C.  646(c)) 

§  1 12.33  Determination  of  priorities 
among  eligible  applications. 

(a)  General.  Fimds  for  this  program 
are  appropriated  by  the  Congress  imder 
the  respective  Acts  that  authorize  the 
program— Pub.  L.  81-815  and  Pub.  L  81- 
874.  This  results  in  these  two  separate 
appropriations: 

(1)  Funds  that  may  be  used  for  eligible 
applications  that  relate  to  the 
restoration  or  replacement  of  minimum 
school  facilities  (Pub.  L.  81-815). 

(2)  Funds  that  may  be  used  for  all 
other  eligible  applications  (Pub.  L  81- 
874). 

(b)  Priorities  for  applications  related 
to  restoration  or  replacement  of  school 
facilities.  If  the  amount  of  funds 
appropriated  for  eligible  applications 
that  relate  to  restoration  or  replacement 
of  minimum  school  facilities  is 
insufficient  to  permit  the  award  of  a 
grant  to  all  these  applications,  the 
Commissioner  awards  as  many  grants 
as  possible  in  the  following  order  of 
priority: 

(1)  Applications  for  situations  in 
which  students  must  be  relocated.  First 
the  Commissioner  funds  those 


applications  that  relate  to  situations  in 
which  an  LEA  must  relocate  students 
because  of  a  disaster. 

(1)  The  Commissioner  determines 
relative  priority  among  these 
applications  by  computing  for  each 
application  the  following  percentage, 
then  ranking  applictions  in  descending 
order  of  priority  from  the  highest  to  the 
lowest  computed  percent: 

Number  of  students  requiring 
relocation/LEA’s  total  current 
membership 

(ii)  If  an  application  relates  to  a  major 
disaster  as  a  result  of  which  private 
school  students  require  relocation,  the 
percentage  in  (i)  is  computed  by 
including  these  students  both  in  the 
number  of  students  requiring  relocation 
and  in  the  LEA’s  total  current 
membership. 

(2)  Applications  for  situations  in 
which  it  is  unnecessary  to  relocate 
students.  After  the  Commissioner  funds 
applications  requiring  the  reolcation  of 
students,  the  Commissioner  funds 
remaining  applications.  The 
Commissioner  determines  relative 
priority  among  these  remaining 
applications  by  computing  for  each 
application  the  following  percentage, 
then  ranking  applications  in  descen^ng 
order  of  priority  from  the  highest  to  the 
lowest  computed  percent: 

Estimated  Federal  assistance  required 
for  the  project  described  in  the 
application/Estimated  imused  bond 
sale  capacity  of  the  LEA  on  the  date 
of  the  disaster 
(20  U.S.C.  646(c)) 

(c)  Priorities  for  applications  not 
related  to  restoration  or  replacement  of 
school  facilities.  If  the  amount  of  funds 
appropriated  for  eligible  applications 
that -do  not  relate  to  restoration  or 
replacement  of  minimum  school 
facilities  is  insufficient  to  permit  the 
award  of  a  grant  to  all  these 
applications,  the  Commissioner  awards 
as  many  grants  as  possible  in  the  order 
of  priority  established  by  this  method: 

(1)  The  Conunissioner  computes  for 
each  application  the  following 
percentage: 

Estimated  Federal  assistance  required 
for  the  project  described  in  the 
application/The  LEA’s  operating 
expenses  for  the  Fiscal  year  preceding 
the  disaster 

(2)  Applications  are  then  ranked  in 
descending  order  of  priority  fram  the 
highest  to  the  lowest  computed  percent 

(20  U.S.C.  24l-l(d)) 
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Subpart  E— Eligible  Costs 

S  112.41  Ellgibis  costs  for  assistance 
related  to  replacement  of  Instructional  and 
maintenance  supplies,  equipment,  and 
materials;  minor  repiaie;  or  provision  of 
temporary  school  faculties  (section  7(b)  of 
Pub.  L.  81-874). 

(a)  Commissioner’s  approval.  A 
grantee  may  apply  grant  funds  only  to — 

(1)  Costs  that  the  Commissioner 
approves  in  advance;  or 

(2)  Costs  that  the  Commissioner 
approves  retroactively  because  they 
were  necessarily  incurred  as  emergency 
measures  immediately  prior  to,  during, 
or  subsequent  to  a  disaster. 

(b)  Which  costs  may  be  approved? 
Among  the  costs  the  Commissioner 
approves  as  eligible  for  payment  are 
reasonable  costs  related  to  the  following 
items: 

(1)  Preventive  work.  Preventive  work 
done  on  or  immediately  adjacent  to  a 
school  site  in  anticipation  of  or  during 
the  disaster,  if  the  work  could 
reasonably  have  been  expected  to 
minimize  damage. 

(2)  Use  of  equipment  owned  by  a 
grantee.  Use  of  equipment  owned  by  a 
grantee  to  repair  damage,  if  the  grantee 
can  document  the  type  of  work 
performed  and  the  prevailing  pre¬ 
disaster  rental  rate  for  comparable 
equipment. 

(3)  Work  performed  by  a  grantee’s 
maintenance  employees.  Work 
performed  by  a  grantee’s  maintenance 
employees  in  addition  to  their  regular 
duties. 

(4)  Instollation  of  utilities.  Installation 
costs  for  utilities  in  temporary  or  leased 
facilities. 

(5)  Replacement  of  equipment,  (i) 
Assistance  in  replacing  movable 
equipment — including  vehicles^if  the 
equipment,  when  purchased,  was 
essential  to  school  operations,  and  if  it 
would  cost  more  to  repair  the  equipment 
than  to  replace  it. 

(ii)  If  a  school  bus  is  being  replaced, 
the  Conunissioner  determines  the 
amount  of  assistance  by  deducting  from 
the  cost  of  replacement  the  salvage 
value  of  the  bus  and  any  available 
insurance  proceeds  and  State 
transportation  assistance. 

(6)  Off-site  work.  Off-site  work  to 
permit  emergency  access  to  damaged 
school  facilities,  if  the  work  is  consistent 
with  State  law  and  is  not  the 
responsibility  of  another  unit  of  local 
government. 

(7)  Trees,  shrubs,  and  ground  cover. 
Replacement  of  trees  and  shrubs  by  the 
size  of  plantings  customarily  made  on 
the  site  of  new  school  facilities  in  the 
State,  and  of  ground  cover  by  seeding. 


unless  sod  is  the  only  efractive 
replacement. 

(8)  Architectural  and  engineering  fees. 
Ai^tectural  and  engineering  fees  that 
relate  to  a  repair  or  replacement 
authorized  by  the  program. 

(9)  Repair  of  school  facilities  under 
construction  or  renovation,  (i)  Repair  of 
school  facilities  that,  at  the  time  of  the 
disaster,  were  under  construction  dr 
renovation,  if  the  cost  of  repair  is  not 
covered  by  insurance. 

(ii)  Temporary  or  obsolete  facilities 
may  be  repaired  unless  prior  to  the 
disaster  the  LEA  took  formal  action  to 
replace  them. 

(10)  Repair  of  school  facilities 
damaged  during  disaster  recovery. 
Repair  of  school  facilities  necessarily 
damaged  during  disaster  recovery 
activities  to  reestablish  school 
operations. 

(11)  Temporary  facilities.  Provision  of 
temporary  facilities,  including  necessary 
operating  equipment. 

(12)  Insurance  on  portable  classroom 
units  that  are  purchased  by  the  grantee. 

(13)  Necessary  demolition  of  facilities 
and  removal  of  debris. 

(20U.S.C.241-l(a)(b)) 

(c)  Which  costs  are  not  approved? 

The  Commissioner  does  not  approve 
any  costs  related  to  the  following: 

(1)  Purchase  of  an  interest  in  land. 

(2)  A  gymnasium,  stadium,  or  similar 
facility  primarily  intended  for  events 
that  include  an  admission  charge  to  the 
general  public. 

(3)  Latent  damages  not  reported  to  the 
Commissioner  within  six  months  of  the 
date  the  Commissioner  received  the 
LEA’S  application. 

(20  U.S.C.  241-l(b).  244(13)) 

(d)  Eligible  costs  for  a  grantee 
afflicted  by  a  pinpoint  disaster.  (1) 

111080  costs  include  only  the  amount  of 
the  LEA’S  expenses  that  exceed  the  full 
value — at  the  time  of  the  disastei^— of 
the  damaged  or  destroyed  supplies, 
equipment,  materials,  and  facilities. 

(2)  Full  value  means  the  value  at 
which  the  Commissioner  estimates  the 
items  in  (1)  should  have  been  insiu^d  at 
the  time  of  the  disaster. 

(20  U.S.C.  241-l(a)(l)(B).  646(a)(1)(B)) 

S  112.42  Eligible  costs  for  restoration  or 
repiacement  of  school  facilities  (section  16 
of  Pub.  L  81-815. 

(a)  Commissioner’s  approval.  A 
grantee  may  apply  grant  funds  only  to 
items  described  in  its  project  application 
that  the  Commissioner  approves  as 
eligible  for  payment. 

(b)  Which  costs  may  be  approved? 
The  Conunissioner  approves  reasonable 


costs  to  restore  or  replace  any  of  the 
following  minimum  school  facilities  to  a 
condition  similar  to  that  before  the 
disaster 

(1)  Classrooms  and  related  facilities. 

(2)  Initial  fixed  equipment,  machinery, 
and  utilities. 

(3) (i)  An  auditorium  or  gymnasiiun  or 
both  if  it  is  justified  by  the  size  and 
educational  program  of  the  LEA  and  by 
standards  and  practices  in  the  State. 

(ii)  The  capacity  of  the  facility  may 
not  exceed  the  membership  of  &e 
school. 

(4)  Air  conditioning  if  it  is  justified  by 
standards  and  practices  in  the  State. 

(c)  Which  costs  are  not  approved? 

The  Conunissioner  does  not  approve 
any  costs  related  to — 

(1)  Purchase  of  an  interest  in  land; 

(2)  Off-site  improvements: 

(3)  A  gymnasium,  stadium,  or  similar 
facility  primarily  intended  for  events 
that  include  an  admission  charge  to  the 
general  public;  or 

(4)  Emergency  repairs  to  prevent 
filler  damage  to  a  facility  or  to  make  it 
inunediately  available  for  education; 

(5)  Latent  damages  not  reported  to  the 
Commissioner  within  six  months  of  the 
date  the  Commissioner  receives  the 
lea’s  application. 

(20  U.S.a  645(9)(10),  646(a]) 

(d)  Eligible  costs  for  a  grantee 
afflicted  by  a  pinpoint  disaster.  (1) 

’Iliese  costs  include  only  the  amount  of 
the  lea’s  expenses  that  exceeds  the  full 
value  of  the  damaged  or  destroyed 
facilities  at  the  time  of  the  disaster. 

(2)  Full  value  means  the  value  at 
wUch  the  Commissioner  estimates  these 
facilities  should  have  been  insured  at 
the  time  of  the  disaster. 

(20  U.S.C.  241-l(a)(l)(B).  646(a)(l)(B]) 

(e) (1)  Eligible  costs  for  a  grantee 
afflicted  by  a  major  disaster.  These 
costs  include  only  the  amount  of  the 
LEA’S  expenses  Aat  exceeds  any 
insurance  proceeds  on  the  damaged  or 
destroyed  facilities. 

(2)  A  grantee  shall  prosecute 
instance  claims  promptly  and  fully. 

(20  U.S.C  241-l(a){l)(A).  646(a)(1)(A)) 

Subpart  F— Hearings 

9 112.51  Hearings  relating  to  assistance 
for  restoration  or  replacement  of  school 
faciiitiee  (section  16  of  Pid».  L  81-815). 

(a)  Right  to  an  administrative  hearing. 
*11118  section  applies  to  LEAs  that  are 
applicants  or  grantees  for  assistance  for 
restoration  or  replacement  of  school 
facilities.  These  LEAs  have  a  right  to  an 
administrative  hearing  in  either  or  both 
of  the  following  circumstances: 
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(1)  If  the  Commissioner  proposes  in 
whole  or  in  part  to  disapprove  the  LEA’s 
application.  , 

(2)  If.  after  a  grant  has  been  made,  the 
Commissioner  acts  to  withhold 
payments  to  the  LEA  (the  circumstances 
in  which  this  occurs  are  specified  in 
section  11(a)  of  Pub.  L.  81-815). 

(b)  Hearing  procedures.  The 
procedures  described  in  45  CFR  Part  114, 
Subpart  I,  govern  these  administrative 
hearings. 

(20  U.S.C.  236(c).  641(b)) 

§  1 12.52  Hearings  relating  to  assistance 
other  than  restoration  or  replacement  of 
school  facilities  (section  7(a)  and  7(b)  of 
Pub.  L.  81-874). 

(a)  Right  to  an  administrative  hearing. 
This  section  applies  to  LEAs  that  are 
applicants  or  grantees  for  assistance  for 
other  than  restoration  or  replacement  of 
school  facilities.  These  LEAs  have  a 
right  to  an  administrative  hearing  if  an 
action  of  the  Commissioner  affects  them 
adversely  or  aggrieves  them. 

(b)  Hearing  procedures.  The 
procedures  described  in  45  CFR  Part  115. 
Subpart  E.  govern  these  administrative 
hearings. 

(20  U.S.C.  236(c).  641(b)) 

The  Commissioner  proposes  to  amend 
45  CFR  Parts  113  and  114  to  read  as 
follows; 

PART  113—ASSISTANCE  FOR 
CURRENT  SCHOOL  EXPENDITURES 
IN  CASES  OF  CERTAIN  DISASTERS 
[REVOKED] 

1.  By  revoking  part  113. 

PART  114— ASSISTANCE  FOR 
SCHOOL  CONSTRUCTION  IN  AREAS 
AFFECTED  BY  FEDERAL  ACTIVITIES 

2.  By  amending  part  114  to  read: 
Subpart  A— General 

Sec. 

114.1  Program  of  assistance  for  school 
construction. 

114.2  Regulations  that  apply  to  the  SAFA 
school  construction  program. 

114.3  Definitions. 

Subpart  B— Eligibility  for  Assistance  under 
Various  Provisions  of  the  Act 

114.11  Requirements  an  LEA  must  meet  to 
be  eligible  under  sections  5  and  9  of  the 
Act  which  provide  assistance  because  of 
an  increased  number  of  federally 
connected  childien. 

114.12  Eligibility  under  sections  5  and  9: 
Which  children  may  be  counted  in  the 
increase  in  federally  connected  children? 

114.13  Eligibility  under  sections  5  and  9; 
Minimum  increased  number  and 
percenta^  of  federally  connected 
children  required  for  eligibility. 


114.14  Eligibility  under  sections  5  and  9: 
Financial  ne^  requirement  regarding 
certain  federally  connected  children. 

114.15  Requirements  an  L£A  must  meet  to 
be  eligible  under  section  14(a)  of  the  Act 
which  provides  assistance  because  an 
LEA  serves  children  residing  on  Indian 
lands  and  has  great  financial  need. 

114.16  Eligibility  under  section  14(a):  How 
may  an  LEA  demonstrate  it  gives 
substantial  service  to  children  residing 
on  Indian  lands? 

114.17  Eligibility  under  section  14(a):  How 
may  an  LEA  demonstrate  it  has  great 
financial  need? 

114.18  Requirements  an  LEA  must  meet  to 
be  eligible  under  section  14(b)  of  the  Act 
which  provides  assistance  because  an 
LEA  serves  children  residing  on  Indian 
lands  and  has  significant  financial  need. 

114.19  Eligibility  under  section  14(b):  How 
may  an  LEIA  demonstrate  it  gives 
substantial  service  to  children  residing 
on  Indian  lands? 

114.20  Eligibility  under  section  14(b):  How 
may  an  LEA  demonstrate  it  has 
significant  financial  need? 

114.21  Requirements  an  LEA  must  meet  to 
be  eligible  under  section  14(c)  of  the  Act. 
which  provides  assistance  because  a 
substantial  portion  of  the  land  in  the 
LEA’S  school  district  is  Federal  property. 

114.22  Requirements  an  LEA  must  meet  to 
be  eligible  under  section  8  of  the  Act, 
which  provides  supplementary 
assistance  to  LEAs  that  have  already 
established  their  eligibility  under  other 
sections  of  the  Act. 

Subpart  C— Assistance  That  Is  Available  if  a 

Grant  is  Made 

114.31  Purpose  of  subpart 

114.32  Payments  under  section  5. 

114.33  Payments  under  section  9. 

114.34  Payments  under  section  14(a). 

114.35  Payments  imder  section  14(b). 

114.36  Payments  under  section  14(c). 

114.37  Pa}rments  under  section  8  in  cases  in 
which  an  LEA  is  eligible  because  it  is 
unable  to  finance  the  non-Federal  share 
of  a  project. 

114.38  ^yments  under  section  8  in  cases  in 
which  an  LEA  is  eligible  because  of  an 
emergency. 

114.39  Minimum  school  facilities:  Special 
rules  in  certain  cases. 

114.40  Facilities  available  to  the  LEA. 

114.41  What  potential  facilities  does  the 
Commissioner  consider  available  to  an 
LEA? 

114.42  Assistance  for  an  isolated 
attendance  area  in  an  LEA. 

S^part  D— ApplicaUon  Procedure 

114.51  Application  requirements. 

114.52  Preapplication:  Time  of  filing. 

114.53  Preapplication:  Membership  data.  , 

114.54  Membership  count. 

114.55  Parent — pupil  survey. 

114.56  Changes  in  an  applicant’s  legal 
organization  or  jurisdiction. 

Subpart  E— Waiver  or  Reduction  of  Certain 
Requirenients  Governing  Eligibility  or 

Limiting  Payments 

114.61  Purpose  of  this  subpart. 


114.62  Procedure  for  requesting  waiver  or 
reduction. 

114.63  General  criteria  for  waiver  or 
reduction. 

114.64  Definitions. 

114.65  Waiver  or  reduction:  Assistance 
based  on  isolated  area. 

114.66  Waiver  or  reduction  of  the  minimum 
increased  number  of  federally  connected 
children  an  LEA  must  have  to  be  eligible 
under  section  5. 

114.67  Eligibility  and  entitlement  under 
section  5:  General  rule  for  percentage 
and  number  increase  requirements. 

114.68  Eligibihty  and  entitlement  under 
section  5:  Conditions  for  waiver  and 
reduction  of  percentage  and  number 
increase  requirements. 

114.69  Eligibility  and  entidement  under 
section  5:  Conditions  for  waiver  and 
reduction  of  percentage  and  number 
increase  requirements  in  isolated 
attendance  areas  consisting  entirely  of  a 
Federal  property. 

114.70  Waiver  of  requirement  that  an  LEA 
must  have  at  least  one-third  of  its 
membership  residing  on  Indian  lands  to 
satisfy  one  means  of  estaUishing 
eligibility  under  section  14(a). 

114.71  Waiver  of  requirement  that  an  LEA 
must  have  at  least  10  percent  of  its 
membership  residing  on  Indian  lands  to 
satisfy  one  means  of  establishing 
eligibility  under  section  14(b). 

114.72  Waiver  of  requirement  that  an  LEA 
must  have  at  least  one-third  of  its 
membership  lacking  minimum  school 
facilities  to  establish  eligibility  tmder 
section  14(c). 

Subpart  F— Determining  Priority  for 

Funding  Among  Eligible  Applications 

114.81  General. 

114.82  Basic  policy. 

114.83  Implementation  of  basic  policy. 

114.84  Priority  subgroups  within  the  group 
of  applicatkms  eligible  under  section  10. 

114.85  Priority  indices:  General. 

114.86  Priority  indices:  Applications  eligible 
under  sections  5,  9, 14,  or  8. 

.  114.87  Priority  indices:  Applications  eligible 
under  section  10. 

114.88  Priority  indices:  Special  rules  in 
certain  instances. 

114.89  Readiness  to  proceed  with 
construction:  A  condition  of  priority 
ranking  and  project  approval. 

Subpart  G— Conditions  That  Apply  to  a 
(kam 

114.91  Procurement  of  school  facilities: 
General. 

114.92  Special  rules  for  equipment. 

114.93  Cost  of  project 

Subpart  H — Arrangements  for  Children 
Residing  on  Federal  Property  and  Certain 

Other  Children 

114.101  Purpose  of  this  subpart. 

114.102  Wi^  whom  does  the  Commissioner 
make  an  arrangement? 

114.103  Procedure  for  making  an 
arrangement 

114.104  Under  what  conditions  is  an  LEA 
considered  able  to  provide  a  suitable  free 
public  education? 
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114.105  Under  what  conditions  is  a  free 
public  education  considered  suitable? 

Subpart  I— Hearings 

114.111  Right  to  an  administrative  hearing. 

114.112  Hearing  procedures. 

Authority:  Pub.  L  81-815,  64  Stat.  967  (20 

U.S.C.  631-647],  as  amended,  unless 
otherwise  noted. 

Subpart  A— General 

$114.1  Program  of  assistance  for  school 
construction. 

(a)  Assistance  to  local  educational 
agencies.  These  regulations  govern 
Federal  financial  assistance  to  local 
educational  agencies  (LEAs)  under 
sections  5,  8, 9,  and  14  of  Pub.  L  81-815 
(School  Construction  in  Areas  Affected 
by  Federal  Activities).  This  law  is 
referred  to  in  this  part  as  “the  Act.”  This  - 
program  is  the  sq)iool  construction 
portion  of  the  Office  of  Education’s 
program  of  School  Assistance  in 
Federally  Affected  Areas  (SAFA).  Under 
the  program  the  Government  provides 
direct  grants  to  help  LEAs  construct 
urgently  needed  minimum  school 
facilities  in  school  districts  that  have 
been  affected  by  various  Federal 
activities. 

(b)  Arrangements  by  the 
Commissioner  to  educate  federally 
connected  children.  These  regulations 
also  govern  the  circumstances  in  which 
the  Commissioner,  under  the  authority 
of  section  10  of  the  Act,  makes 
arrangements  with  another  Federal 
agency  to  provide  minimum  school 
facilities  for  certain  federally  connected 
children  in  cases  in  which  no  LEA  is , 
providing  those  children  a  fiae  public 
education  that  is  suitable.  These 
arrangements  do  not  directly  provide 
assistance  to  an  LEA. 

(20  U.S.C.  631-645,  647] 

$  114.2  Regiriationt  that  apply  to  the 
SAFA  school  construction  program. 

The  following  regulations  apply  to  the 
SAFA  school  construction  program: 

(a)  The  Education  Division  General 
Administrative  Regulations  (EDGAR)  in 
part  100a  (Direct  Grant  Programs)  and 
part  100c  (Definitions),  except  for  these 
sections  of  EDGAR  which  do  not  apply 
to  this  program: 

(1)  $  lOOa.112  (Describe  the  key 
personnel). 

(2)  $  lOOa.114  (Describe  the  evaluation 
plan). 

(3)  $  lOOa.603  (Grantee’s  title  to  site). 

(b)  HEW’s  General  Regulations  for 
Administration  of  Grants  (part  74), 
which  are  incorporated  by  reference  in 
EDGAR,  except  for  these  sections  of 
part  74  which  do  not  apply  to  this 
program: 


(1)  74.94  (Payment  methods  under 
construction  grants) 

(2)  Subpart  O  (Property) 

(c)  The  regulations  in  this  part. 

$114.3  Definitions. 

(a)  Terms  defined  in  EDGAR.  (1)  The 
following  terms  used  in  this  part  are 
defined  in  part  100c:  Applicant, 
application,  award,  commissioner,  fiscal 
year,  and  project. 

(2)  The  following  terms  used  in  this 
part  are  defined  in  HEW's  General 
Regulations  for  Administration  of 
Grants  (part  74),  which  are  incorporated 
by  reference  in  EDGAR:  Equipment, 
grantr  and  grantee. 

(b)  Terms  defined  by  statute.  The 
following  terms  used  in  this  part  are 
defined  by  section  15  of  the  Act  Base 
year,  chiH  construct  constructing, 
construction,  increase  period.  Federal 
property,  free  public  education,  local 
educational  agency  (LEA),  parent 
school  facilities.  State,  and  State 
educational  agency  (SEA). 

(c)  Terms  defined  in  this  part  As  used 
in  this  part  these  terms  have  the 
following  definitions:  “Act"  means  Pub. 
L  815,  81st  Congress  (64  Stat  967),  as 
amended. 

(20  U.S.C.  631-647) 

"Average  daily  membership’’  means — 

(1)  The  ntimber  of  children  in  average 
daily  membership  in  an  LEA’s  schools 
according  to  State  law;  or 

(2)  If  no  State  law  governs  average 
daily  membership — 

(i)  The  result  obtained  by  dividing  the 
total  days  of  membership  of  all  pupils  in 
the  LEA’s  schools  by  the  number  of  days 
the  schools  were  in  session;  or 

(ii)  For  a  group  of  schools  within  an 
LEA  having  varying  lengths  of  term  the 
result  obtained  by  dividing  the  sum  of 
the  average  daily  membership  figures 
for  the  in^vidual  schools  by  the  number 
of  schools  in  the  group. 

(20  U.S.C.  642,  645(5)) 

“Contracts-let-date"  means  the  date 
on  which  the  Commissioner  files  with 
the  Office  of  the  Federal  Register  a 
notice  setting  a  closing  date  for  receipt 
of  applications. 

(20  U.S.C  634) 

'Tacilities  available  to  the  LEA’’  are 
those  facilities — described  in  detail  in 
$  114.40 — that  the  Commissioner 
considers  available  to  an  LEA  without 
grant  assistance. 

(20  U.S.C.  623,  642] 

“Federally  connected  children”  are 
those  children — described  more 
completely  in  $  114.12 — ^whose  presence 


in  an  LEA’s  membership  results  fi'om 
Federal  activities. 

(20  U.S.C.  238  (a),  (b),  635(a]) 

“Membership”  means — 

(a)  The  number  of  children  in  the 
membership  of  a  school  according  to 
State  law;  or 

(b)  If  no  State  law  governs 
membership,  the  number  of  children 
who  are  listed  on  the  school’s  ctirrent 
roll  of  pupils  and  who  have  not 
permanently  left  the  school  or  become 
otherwise  ineligible  to  attend  classes 
there. 

(c)  An  exception  to  the  general  rule 
stated  in  paragraphs  (a)  and  (b)  applies 
if  a  child  resides  in  the  district  of  one 
LEA  but  attends  school  in  the  district  of 
another  under  a  tuition  arrangement  in 
which  the  LEA  in  whose  district  the 
child  resides  reimburses  the  other  LEA. 
In  these  cases  the  child  is  considered  to 
be  a  member  in  the  LEA  in  which  it 
resides,  unless  the  Commissioner 
approves  an  agreement  between  the 
LEAs  that  the  child  will  be  recorded  as  a 
member  in  the  LEA  in  which  it  attends 
school. 

(20  U.S.C  645(5]) 

“Minimum  school  facilities”  means 
those  facilities  that  the  Commissioner 
considers  necessary  for  an  LEA’s 
educational  mission  and  for  which 
Federal  assistance  may  be  provided. 
Generally,  these  are  facilities — such  as 
classrooms,  auxiliary  rooms,  and  initial 
equipment,  machinery,  and  utilities — 
that  support  an  educational  program  for 
the  LEA’s  membership  at  normal 
capacity  and  in  accordance  with  the 
laws  and  common  practice  in  the  State. 
(20U.S.C.645(9).(10]) 

“Normal  capacity”  means  the  number 
of  pupil  stations  that  a  school  facility 
accommodates  under  ordinary 
conditions  according  to  the  laws  and 
common  practice  of  the  State. 

(20  U.S.C  634,  645  (9).  (10)) 

“Regular  school  year”  means  a  period 
beginning  after  June  30th  of  a  calendar 
year  and  ending  before  July  1st  of  the 
following  calendar  year. 

(20  U.S.C  645  (15).  (16)) 

“Unhoused  children”  means  those 
children  in  an  LEA’s  membership  who 
lack  minimum  school  facilities  because 
their  number  exceeds  the  normal 
capacity  of  facilities  available  to  the 
LEA. 

(20  U.S.C  634,  640, 644,  645(10)) 

“Uniformed  services”  means  the 
Army,  Navy,  Air  Force,  Marine  Corps, 
Coast  Guaitl,  Environmental  Science 
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Service*  Administration,  and  Pnblic 
Health  Service. 

(20  UAC  235  (a)(2).  (bK3).  935  (a)(1)(A). 

(a)(2KA)) 

Subpart  B—EOgfbWty  for  Assistance 
Under  Varfous  Provisions  of  the  Act 

}  114.11  Regutramants  an  LEA  must  meet 
to  be  aligMa  under  sections  5  and  9  of  the 
Act.  wMct)  provide  assistance  because  of 
an  Increased  number  of  federally 
connected  children. 

(a)  Increase  in  federally  connected 
children.  If  the  Commissioner 
determines  that  an  LEA  has  experienced 
a  substantial  increase  of  federally 
connected  children  in  its  membership  as 
a  result  of  new  or  increased  Federal 
activities,  the  LEA  is  eligible  for 
assistance  under — 

(1)  Section  5  of  the  Act  which 
provides  assistance  for  a  permanent 
increase  in  federally  coimected 
membership;  or 

(2)  Section  9  of  the  Act,  which 
provides  assistance  for  a  temporary 
increase  in  federally  connected 
membership. 

(b)  How  is  the  required  increase 
measured?  (1)  The  LEA  shall 
demonstrate  that  the  increase  of 
federally  coimected  children  has 
occurred  during  an  “increase  period"  of 
four  regular  school  years. 

(2)  An  increase  is  demonstrated  by 
comparing  the  estimated  number  of 
federally  connected  children  in  the 
lea’s  membership  at  the  close  of  the 
increase  period  with  the  estimated 
number  of  these  children  in  the  LEA’s 
average  daily  membership  during  a 
“base  year." 

(3)  The  "base  year"  is  the  year 
immediately  preceding  the  first  year  of 
the  increase  period. 

(20  U.S.C  634. 635,  645  (15).  (16)) 

S  114.12.  Eligibility  under  sections  5  and  9: 
WMch  children  may  be  counted  In  the 
increase  In  federaiy  connected  children? 

The  LEA  may  count  and  include  in  its 
increase  any  federally  connected 
children  who  came  into  the  LEA’s 
membership  during  the  increase  period. 
For  this  purpose,  federally  connected 
children  include  the  following  types  of 
children  (categories  of  children  are 
followed  by  references,  in  parentheses, 
to  the  specilic  sections  of  the  Act  that 
authorize  given  levels  of  assistance 
regarding  the  type  of  child  described  in 
each  category): 

(a)  First  category.  A  child  who  resides 
on  Federal  property  and  has  a  parent  on 
active  duty  in  the  uniformed  services,  or 
a  child  who  resides  on  Indian  lands 
(section  5(a)(lK  A )  of  the  Act). 


(b)  Second  category.  A  dhild  vidio 
resides  on  Federal  pitY>erty  with  a 
parent  employed  on  F^eral  property 
situated  in  whole  or  in  part  in  the  same 
State  as  the  sdiool  district  of  the  LEA 
(section  5(a)(1)(B)  of  the  Act). 

(c)  TTtird  category.  A  diild  who  does 
not  reside  on  F^ei^  property  but  has  a 
parent  on  active  duty  in  ^  imifonned 
services  (section  S(a)(2XA)  of  the  Act). 

(d)  Fourth  category.  A  child  who 
resides  on  Federal  property  (Section 
5(a)(2)(B)  of  the  Act). 

(e)  Fifth  category.  A  child  isHho  does 
not  reside  on  Fedoral  property  but 
resides  with  a  parent  employed  on 
Federal  property  situated — 

(1)  in  wh^  or  in  part  in  any  county  in 
which  the  school  district  is  located;  or 

(2)  Outside  the  county  of  the  school 
district  but  in  whole  or  in  part  in  the 
same  State  as  the  school  district  (section 
5(aM2)(C). 

(f)  Sixth  category.  A  child  whose 
membership  in  the  LEA  results  directly 
from  Federal  activities  carried  on  either 
by  the  Government  itself  or  through  a 
contractor  (section  5(aX3)  of  the  Act). 

(20  U.S.C.  238  (a),  (b).  63S(a)). 

$114.13  EHgibaity  under  sections  5  and  9: 
Minimum  Increased  number  and  percentage 
of  federally  connected  children  required  for 
eligiblilty. 

(a)  General  rule.  An  LEA  is  eligible 
for  assistance  only  if  the  Commissioner 
estimates  that  the  increased  niunber  of 
children  in  appropriate  categories  of 
federally  connected  children  is  at  least 
20  and  meets  certain  percentage 
requirements  in  relation  to  the  LEA’s 
average  daily  membership  for  all 
children  during  the  base  year.  The 
appropriate  categories  of  federally 
connected  children  and  these 
percentage  requirements  are  qmcified  in 
sections  5  (a),  (b).  and  (c)  of  the  Act. 
These  sections  deal  %vith  limitations  on 
payments  to  any  IJEA. 

(20  U.S.C.  635  (a),  (b).  (c)) 

(b)  Exception.  The  Commissioner  may 
waive  or  reduce  these  number  and 
percentage  requirements  under  the 
conditions  described  in  $$  114.66 
through  114.69  of  subpart  E. 

(20  U.S.C.  635(e)) 

$114.14  Eligibility  under  sections  5  and  9: 
RnaneW  need  requirement  regarding 
certain  federaiy  connected  children. 

(a)  Excessive  financial  burden.  ’This 
requirement  applies  to  an  LEA  that 
bases  its  eligibility  on  an  increased 
number  of  children  in  the  sixth  category 
of  federally  connected  children 
(S  114.12(f)).  ’This  LEA — in  addition  to 
meeting  the  minimum  increased  number 


and  percentage  requirements — shall 
demonstrate  diaL  without  Federal 
assistance,  construction  of  needed  ^ 
minimum  school  facilities  would  cause 
an  excessive  financial  burden  on  its 
taxing  and  borrowing  authority. 

(b)  Determination  of  excessive 
financial  burden.  The  Commissioner 
determines  that  an  LEA  would 
experience  an  excessive  financial 
burden  if  the  combination  of  the 
following  two  factors  would  cause  in 
construction  bonds  a  percentage 
obligation  against  die  lEA’s  assessed 
valuation  greater  dian  die  average 
percentage  of  similar  indebtedness 
incurred  by  school  districts  in  the  State: 

(1)  The  cost  of  providing  minimum 
school  facilities  ^  the  estimated 
increased  munber  of  federally 
connected  children. 

(2)  The  LEA'S  outstanding  bonded 
debt  for  construction. 

(c)  Exceptional  circumstances.  In 
exceptional  circumstances,  the 
Commissioner  also  may  base  a 
determination  of  excessive  financial 
burden  on  consideration  of  any  or  all  of 
the  following  factors: 

(1)  Dollars  per  child  in  assessed 
valuation. 

(2)  Increase  in  total  assessed 
valuation  in  relatidn  to  increase  in 
membership  during  the  increase  period. 

(3)  Ratio  of  assessed  valuation  to  true 
value. 

(4)  Special  State  laws  or  practices. 

(20  U.S.C.  635(cX2)) 

$114.15  Raquirenianta  an  LEA  must  meet 
to  ba  eligible  under  aection  14(a)  of  the  Act, 
which  provides  assistance  because  an  LEA 
serves  children  residing  on  Indian  lands 
and  has  great  financial  need. 

(a)  An  LEA  is  eligible  for  assistance 
under  section  14(a)  of  die  Act  if  die 
Commissioner  determines  that  the 
LEA— 

(1)  Is  or  will  be  giving  substantial 
service  to  children  rending  on  Indian 
lands; 

(2)  Has  unhoused  children  in  its 
membership; 

(3)  Has  great  financial  need;  and 

(4)  Is  not  eli^ble  under  sections  5  or  9, 
or' 

(5)  If  eligible  under  these  sections, 
would  receive  under  them  a  grant  award 
too  small  to  provide  minimum  school 
facilities. 

(b)  If  an  LEA  meets  diese 
requirements,  the  Ckmunissioner 
provides  assistance  by  taking  into 
account  the  need  of  aU  unhoused 
children,  whether  or  not  the  children 
reside  on  Indian  lands. 

(20  U.S.C.  644(a)) 
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9 114.16  Clplbty  under  section  14(a): 

How  may  an  LEA  dsoMHiearate  It  gtvee 
aubatanUal  aervice  to  children  residing  on 
tmflan  lands? 

The  LEA  shall  satisfy  one  of  these 
conditions: 

(a)  Number  of  children.  (1)  The 
number  of  children  residing  on  Indian 
lands  is  at  least  15  and  represents  at 
least  one-third  of  the  LEA's  total 
membership. 

(2)  The  Commissioner  may  weuve  this ' 
percentage  requirement  under  the 
conditions  described  in  §  114.70  of 
subpart  E. 

(b)  Percentage  of  school  district  land. 
Indian  lands  in  the  LEA’s  school  district 
represent  at  least  one-third  of  the  total 
land  area  of  die  school  district. 

(c)  Children  outside  the  school 
district  The  LEA  is  providing,  or  will  be 
providing  aa  completion  of  the  proiect, 
free  public  education  for  at  least  100 
Chilean  residing  on  Indian  lands 
located  outside  the  LEA’s  school  district. 

(20  U.S.C.  644(a)) 

§114.17  ERgibnity  under  section  14(a): 

How  may  «i  LEA  demonstrate  R  has  great 
financial  need? 

(a)  General  rule.  The  LEA  shall  satisfy 
all  of  these  conditions: 

(1)  Financial  impairment.  The 
immunity  of  Indian  lands  to  taxation 
creates  a  substantial  and  continuing 
impairment  of  the  LEA’s  ability  to 
finance  needed  school  facilities. 

(2)  Reasonable  effort  to  use  other 
resources.  The  LEA  is  making  a 
reasonable  tax  effort  and  diligently 
making  use  of  State  and  other  financial 
assistance  that  may  be  available. 

(3)  Inability  to  provide  minimum 
school  facilities.  Despite  full  use  of 
facilities  available  to  it.  the  LEA  lacks 
the  resources  to  i^ovide  minimum 
school  fadlities  for  5  percent  or  more  of 
the  total  number  of  children  the 
Conunissioner  estimates  will  be  in  the 
LEA’s  membership  two  years  after  the 
year  eligibility  is  estaUished. 

(b)  Exception  to  the  general  rule.  An 
LEA  providing  free  public  ecucation  for 
children  residing  on  Indian  lands 
located  outside  the  LEA's  boundaries  is 
not  required  to  satisfy  the  condition  that 
it  have  an  impaired  ability  to  finance 
needed  school  facilities  because  of  the 
tax  immunity  of  Indian  lands. 

(20U.S.C.642.e44(a)l 

§114.16  Requirements  an  LEA  must  meet 
to  be  eligible  under  section  14(b)  of  the  Act 
whteh  provides  aseletance  becauee  an  LEA 
serves  chHdren  residing  on  Indian  lands 
and  haa  significant  financial  need. 

(a)  An  LEA  is  eLgible  for  assistance 
under  section  14(1;]  of  the  Act  if  the* 


Cmnmissiooer  determines  that  the 
LEA— 

(1)  Is  or  will  be  giving  substantial 
service  to  unhons^  di^dren  in  its 
membership  who  reside  on  Indian  lands; 

(2)  Has  sigmficant  financial  need;  and 

(3)  Is  not  eligible  imder  sections  5  or  9; 
or 

(4)  If  eligible  under  fiiese  sections, 
would  rec^ve  under  them  a  grant  award 
too  small  to  provide  minimum  school 
facilities. 

(b)  If  an  LEA  meets  fiiese 
requirements,  die  Commissioner 
provides  assistance  by  taking  into 
account  the  need  of  o^y  those  unhoused 
children  who  reside  on  Indian  lands. 

Note. — ^That  under  section  14(a),  which  has 
somewhat  similar  eligibiUty  requirements, 
assistance  is  provided  for  ^1  unhoused 
children,  whedier  or  not  die  diiidren  reside 
on  Indian  lands.  Note  also  that  the  section 
14(a)  criteria  for  financial  need  are  more 
stringent  than  the  comparable  criteria  related 
to  section  14(b) — compare  §  114.17  and 
9  114.20) 

(20  U.S.C  644(b)) 

§114.19  Seellon  14(1^  How  may  an  LEA 
demonstrate  R  givaa  substantial  sarvica  to 
children  leakllng  on  Indians  lands? 

The  LEA  shall  satisfy  cme  of  these 
conditions: 

(a)  Number  of  children.  (1)  The 
number  of  children  residing  on  Indian 
lands  is  at  least  15  and  represents  at 
least  10  percent  of  the  LEA’s  total 
membership. 

(2)  The  Commissioner  may  waive  this 
percentage  requirement  under  the 
condititMis  described  in  f  114.71  of 
subpart  E. 

(b)  Percentage  of  school  district  land. 
Indian  lands  in  the  USA’s  school  district 
represent  at  least  10  percent  of  the  total 
land  area  of  the  schoed  district 

(c)  Children  outside  the  school 
district  The  LEA  is  providing,  or  will  be 
providing  on  completion  of  the  project, 
free  public  education  for  at  least  100 
children  residing  on  Indian  lands 
located  outside  the  LEA’s  school  district 
(20  U.S.C.  644(b)) 

§114J0  ElgHiORy  under  section  14(b): 
How  may  an  LEA  demonstrate  R  has 
significant  financial  need? 

(a)  General  rule.  Tlie  LEA  shall 
demonstrate  that  the  immunity  of  Indian 
lands  to  taxation  creates  a  substantial 
and  continuing  impairment  of  the  LEA’s 
ability  to  finance  needed  school 
facilities. 

(b)  Exceptimi.  An  1£A  need  not 
satisfy  this  requirement  if  the  LEA 
provides  firee  public  education  fw 
children  reuding  on  Indian  lands 
located  outside  the  lEA’s  school  district 


(20  U.S.C  644(b)) 

§114.21  Requiremente  an  LEA  must  meet 
to  be  elgible  under  eecHen  14(c)  of  the  AcL 
which  prawMee  acaManoe  because  a 
subetanlial  portion  ef  the  laml  In  an  LEA’S 
schooM  district  Is  Federal  property. 

An  LEA  is  eligible  for  assistance 
under  section  14(c)  of  the  Act  if  the 
Commissioner  determines  diat  die 
LEA— 

(a)  Is  in  a  sdiool  district  where  one- 
third  of  the  total  land  area  is  Federal 
property; 

(b) (1)  Has  its  memberriiip  a  number  of 
unh^sed  children  that  is  at  least  20  and 
represents  at  least  one-third  of  the 
LEA’s  total  membership. 

(2)  The  Commissioner  may  waive  this 
percentage  requirement  under  the 
conditions  described  in  §  114.72  of 
subpart  E; 

(c)  Has,  on  account  of  die  tax 
immunity  of  Federal  property,  a  degree 
of  financial  need  comparable  to  that 
described — with  respect  to  Indian 
lands — under  the  rules  stated  in 

9  114.17(a);  and 

(d)  Is  not  eligible  under  sections  5'or  9: 
or 

(e)  If  eligible  under  these  sections, 
would  receive  under  them  a  grant  award 
too  small  to  provide  minimum  school 
facilities. 

(20  U.S.C.  642. 644(c)) 

§114.22  Requirements  an  LEA  must  meet 
to  be  eilgibie  under  section  8  of  the  AcL 
which  provides  supplementary  assistance 
to  LEAs  that  hava  already  oatabRahed  their 
eligibility  under  other  aacRona  of  the  Act 

(a)  Reservation  {^supplementary 
funding.  Under  section  8  of  the  Act,  the 
Commissioner  may  reserve  a  portion  of 
the  program’s  appropriation  as 
supplementary  funding.  This 
supplementary  funding  may  be  used  to 
assist — 

(1)  An  LEA  that  is  eligible  under 
section  5  but  has  not  received  a  grant 
because  it  is  unable  to  finance  the  non- 
Pedera!  share  of  its  proposed  project;  or 

(2)  An  LEA  tiiat  has  received  a  grant 
under  sections  5, 9  or  14  but  would  be 
unable  to  complete  its  project  because 
of  flood,  fire'  or  a  shnilar  emergency  - 
affecting  either  tiie  work  on  tiie  project 
or  the  LEA's  abilify  ot  finance  the  non- 
Federal  share  of  tiie  project. 

(2d‘U.S.C.  638) 

(b)  Requirements  for  section  5 

applicants  unable  to  finanix  a  proposed 
project  The  LEA  shall  satisfy  all  of 
there  conditions:  v 

(1)  The  LEA’s  application  is  not  an 
application  for  wUch  the  Ounmissioner 
has  waived  a  number  <tf  percentage 
requirement  .-•’1 
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(2)  The  LEA  has  fully  used  or  will  fully 
use  all  other  facilities  available  to  iL 

(3)  The  LEA'S  application  is  eligible 
for  binding  according  to  the  order  of 
priority  for  funding  described  in  subpart 
F. 

(4) (i)  The  estimated  number  of  the 
L^'s  federally  connected  children  who 
may  be  coimted  for  payment  is  at  least 
12  percent  of  the  LEA's  average  daily 
membership  for  the  base  year. 

(ii)  However,  if  one  year  of  the 
increase  period  has  been  or  may  be  a 
basis  of  payment,  this  percent  must  be 
at  least  9;  if  two  years  were  included,  at 
least  6  percent;  and  if  three  years,  at 
least  3  percent. 

(20  U.S.C.  635,  638, 642) 

(c)  Requirement  for  grantees 
otherwise  unable  to  complete  a  project 
because  of  fire,  flood,  or  a  similar 
emergency.  The  LEA  shall  show  that  it 
has  ^y  used  or  will  fully  used  all  other 
facilities  available  to  it. 

(20  U.S.C.  635. 638,  639.  642. 644) 

Subpart  C— Assistance  That  Is 
Available  If  a  Grant  Is  Made 

§  114.31  Purpose  of  subpart 

This  subpart  states  rules  that  govern 
tlie  amount  and  type  of  assistance  an 
eligible  LEA  receives  if  the 
Commissioner  makes  a  grant  to  it 

(20  U.S.C.  631-645) 

§  1 14.32  Payments  under  section  5. 

(a)  Payments  to  an  LEA  that  is  eligible 
under  section  5  of  the  Act — ^which 
provides  assistance  because  of  a 
permanent  increase  in  the  number  of 
federally  connected  children — are 
limited  in  the  manner  explained  in  that 
section -as  well  as  in  section  4,  which 
governs  the  Federal  share  of  a  project 

(b) (1)  A  limit  on  payments  stated  in 
section  4  requires  Aat  assistance  to  an 
LEA  not  exceed  the  cost  of  constructing 
minumum  school  facilities  for  the 
estimated  number  of  unhoused  children 
who  will  be  in  the  LEA’s  membership  at 
the  end  of  the  second  year  following  the 
increase  period. 

(2)  The  Commissioner  considers  these 
unhoused  children  to  include  only  those 
children  who,  despite  full  use  of  Ae 
facilities  available  to  the  LEA,  will  lack 
minimum  school  facilities  unless  a  grant 
is  made. 

(20  U.S.C.  635,  642) 

§  114.33  Payments  under  section  9. 

(a)  Payments  to  an  LEA  that  is  eligible 
under  section  9  of  the  Act — ^which 
provides  assistance  because  of  a 
temporary  increase  in  the  number  of 
federally  connected  children — are 


limited  in  the  manner  explained  in  that 
section. 

(b)  The  Conunissioner  considers  a 
child’s  membership  to  be  temporary — 
and  eligible  for  payment  under  section 
9-^f  it  is  probable  that  the  child  will 
reside  in  the  LEA’s  school  district  for 
more  than  one  year  but  less  than  six 
years  after  the  date  the  Commissioner 
approves  the  LEA’s  application. 

(20  U.S.C.  639) 

§  1 14.34  Payments  under  section  14(a). 

Payments  to  an  LEA  that  is  eligible 
under  section  14(a)  of  the  Act — which 
provides  assistance  because  the  LEA 
serves  children  residing  on  Indian  lands 
and  has  great  financial  need — are 
limited  as  follows: 

(a)  Payments  may  not  exceed  the  cost 
of  constructing  minimum  school 
facilities  for  the  number  of  unhoused 
children  the  Commissioner  estimates 
will — 

(1)  Be  in  the  LEA’s  membership  two 
years  after  the  LEA’s  eligibility  has  been 
established;  and 

(2)  Despite  full  use  of  facilities 
available  to  the  LEA,  will  lack  minimum 
school  facilities  unless  a  grant  is  made. 

(b)  Payments  may  not  exceed  that  - 
portion  of  the  cost  of  the  project  the 
Commissioner  determines  the  LEA  will 
not  recover  from  other  sources, 
including  other  Federal  payments. 

(20  U.S.C.  642.  644(a)) 

S 1 14.35  Payments  under  section  14(b). 

Payments  to  an  LEA  that  is  eligible 
under  section  14(b)  of  the  Act — which 
provides  assistance  because  the  LEA 
serves  children  residing  on  Indian  lands 
and  has  significant  financial  need — are 
limited  as  follows: 

(a)  Payments  may  not  exceed  the  cost 
of  constructing  minimum  school 
facilities  for  the  number  of  unhoused 
children  residing  on  Indian  lands  who 
the  Commissioner  estimates  will — 

(1)  Be  in  the  LEA’s  membership  two 
years  after  the  LEA’s  eligibility  has  been 
established;  and 

(2)  Despite  full  use  of  facilities 
avaUable  to  the  LEA,  will  lack  minimum 
school  facilities  unless  a  grant  is  made. 

(b)  Payments  may  not  exceed  that 
portion  of  the  cost  of  the  project  the 
Commissioner  determines  the  LEA  will 
not  recover  from  other  sources, 
including  other  Federal  payments. 

(20  U.S.C  642,  644(b)) 

§  1 14.36  Payments  under  section  14(c). 

Payments  to  an  LEA  that  is  eligible 
under  section  14(c)  of  the  Act— which 
provides  assistance  because  a 
substantial  portion  of  the  land  in  the 


LEA’s  school  district  is  Federal 
property — are  limited  as  follows: 

(a)  Payments  may  not  exceed  the  cost 
of  constructing  minimum  school 
facilities  for  the  number  of  unhoused 
children  the  Commissioner  estimates 
will — 

(1)  Be  in  the  LEA’s  membership  two 
years  after  the  LEA’s  eligibility  has  been 
established;  and 

(2)  Despite  full  use  of  facilities 
avaUable  to  the  LEA,  will  lack  minimum 
school  facilities  unless  a  grant  is  made. 

(b)  Payments  may  not  exceed  that 
portion  of  the  cost  of  the  project  the 
Conunissioner  determines  the  LEA  will 
not  recover  from  other  soim:es, 
including  other  Federal  payments. 

(20  U.S.C  642,  644(c)) 

$114.37  Payments  under  section  8  In 
cases  in  wMch  an  LEA  Is  eligible  because  it 
is  unable  to  finance  the  non-Federal  share 
of  a  project 

(a)  This  section  applies  to  an  LEA  that 
is  eligible  for  payments  under  section  8 
of  the  Act  because  of  an  inability  to 
finance  the  non-Federal  share  of  a 
proposed  project  that  is  eligible  for 
funding  under  section  5  of  die  Act. 

(b)  Payments  under  section  8  may  not 
exceed  fte  cost  of  constructing 
minimum  school  facilities  for  &ose 
unhoused  children  in  the  LEA’s 
membership  who,  at  the  close  of  the 
increase  period,  lack  minimum  school 
facilities  despite  full  use  of  facilities 
available  to  the  LEA. 

(c)  Payments  under  section  8  may  not 
exceed  the  lesser  of — 

(1)  The  actual  cost  of  providing 
minimum  school  facilities  to  children 
who  are  counted  for  payment  under 
section  5; 

(2)  The  average  per  pupil  cost  in  the 
State  of  providi^  these  minimum  school 
facilities. 

.  (d)  The  Commissioner  makes  only 
those  payments  only  those  payments 
that  are  necessary  for  the  project,  taking 
into  account  (1)  payments  made  to  the 
LEA  under  sections  5  and  (2)  State  and 
local  funds  available  for  the  project. 
(20U.S.C  635,638,642) 

$114.38  Payments  under  section  8  in 
cases  in  which  an  LEA  is  eligible  because 
of  an  emergency. 

(a)  This  section  applies  to  an  LEA  that 
is  eligible  for  payment  under  section  8  of 
the  Act  because  it  has  been  prevented 
from  completing  a  project  by  a  flood, 
fire,  or  similar  emergency. 

(b)  Payments  under  section  8  may  not 
exceed-— 

(1)  Additional  expenses  caused  by  the 
emergency,  minus 
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(2)  Any  emergency  resources 
available  to  the  LEA  from  other  sources, 
including  insurance  payments. 

(20  U.S.C.  635,  638,  639,  642,  644 

§  1 14.39  MiniRHim  school  facWtes:  Special 
rules  In  certain  cases. 

(a)  The  term  “minimum  school 
facilities"  is  defined  in  §  114.3(c}.  This 
Section  ccmtains  various  rules  that 
interpret  that  term  in  certain  cases. 

(b) (ll  The  Commissioner  considers  an 
auditorium  or  gymnasium  to  be  a 
minimum  school  facility  if  it  is  justified 
by — (i)  the  size  and  educational  program 
of  the  LEA  and  (ii)  by  standards  and 
practices  in  the  State; 

(2J  The  capacity  of  the  facility  may 
not  exceed  the  membership  of  the 
school. 

(3)  Minimum  school  facilities  do  not 
include  a  gymnasium,  stadium,  or 
similar  facility  primarily  intended  for 
events  that  include  an  admission  charge 
to  the  general  public. 

(c)  Air  conditioning  is  a  minimum 
school  facility  if  it  is  justified  by 
standards  ard  practices  in  the  State. 

(d)  Within  school  buildings  spaces 
that  provide  shelter  from  nuclear  fallout 
are  minimum  school  facilities  if  the 
spaces  are  constructed  at  nominal  cost 
as  a  part  of  a  larger  project. 

(e)  For  an  application  under  section  9 
or  10  of  the  Act,  purchase  of  an  interest 
in  land  and  ofT'Site  improvements  are 
minimum  school  facilities. 

(f)  For  an  application  under  section  14 
of  the  Act,  minimum  school  facilities 
include  facilities  that  help  consolidate 
small  school  districts  or  replace 
isolated,  inadequate  buildings. 

(20  U.S.C.  645(9](10);  Senate  Report  No.  90- 
726,  November  6. 1967,  41]) 

§  1 14.40  Facilities  available  to  the  LEA. 

(a)  The  Commissioner  iHt)vides 
assistance  under  the  Act  for  the 
construction  of  facilities  for  unhoused 
children  only,  taking  into  account  the 
normal  capacity  of  all  facilities 
available  to  the  LEA  without  grant 
assistance. 

(b)  Facilities  available  to  the  LEA 
include  only  the  following; 

(1)  Existing  school  facilities  that  were 
constructed  for  educational  purposes 
and  are  being  used  continuously  for 
instruction. 

(2)  All  school  facilities  for  which  a 
construction  contract  has  been  let. 
except  fOT  those  facilities  that  were 
contracted  for  after  the  applicable 
contracts-let-date  and  are  not  being 
financed  with  SAFA  assistance. 

(3)  Facilities  already  constructed, 
contracted  for,  or  to  be  provided  for 
under  a  previous  SAFA  grant 


(4)  Portable  fadUties  used  for 
instruction  if — 

(i)  The  facilities  were  purchased  with 
funds  provided  under  the  Act;  or 

(ii)  The  State  requires  that  portable 
facilities  be  counted  as  permanent 
capacity  units  for  the  purpose  of 
computing  State  construction  aid. 

(5)  If  the  LEIA  is  applying  under 
sections  8^  14(a).  or  14(c)  of  the  Act, 
potential  facilities  available  to  the  LEA 
that  could  be  built  using  funds  from 
other  Federal,  State,  and  local  sources. 

(c)  The  Commissioner  does  not 
consider  as  facilities  available  to  the 
LEA— 

(1)  Basement  rooms,  hallways,  or 
other  areas  unsuitable  for  education; 
and 

(2)  Facilities  that  have  been 
abandoned  or  must  be  abandoned  by 
the  end  of  the  second  year  following  the 
regular  school  year  in  which  the  LEA's 
eligibility  is  established. 

(20  U.S.C.  631.  634,  642,  645(10)) 

Amount  of  available  funds-^^ 

Current  estimated  cost  per  pupil 

for  constructing  minimun  school 

facilities  in  the  State 

(20  U.S.C.  636, 642, 644(a),  (c)) 

§114.42  Assistanes  for  an  isolated 
attendance  area  in  an  LEA. 

In  the  circumstances  described  in 
subpart  E,  the  Commissioner  permits  an 
LEA  to  receive  assistance  for  an 
isolated  attendance  area  that  is  a 
portion  of  the  LEA’s  total  jurisdiction. 
The  Commissioner  does  this  by  waiving 
or  reducing  certain  eligibility 
requirements  or  limitations  on 
payments.  In  these  situations,  the 
Commissioner — 

(a)  Calculates  the  LEA's  degree  of 
need  in  relation  to  the  isolated 
attendance  area;  and 

(b)  Provides  assistance  only  for  those 
unhoused  children  lacking  minimum 
school  facilities  who  reside  in  that  area. 

(20  U.S.C.  631,  635(e).  644. 1953  U.S.  Cong,  ft 
Admin.  News  2313] 

Subpart  D— Application  Procedure 

§114.51  Application  requirements. 

(a)  How  to  use  regulations — how  to 
opply  for  funds.  The  “Introduction  to 
Question  Division  Programs”  at  the 
beginning  of  EDGAR  includes  general 
information  to  assist  in — 

(1)  Using  regulations  that  apply  to 
Education  Division  programs;  and 

(2)  Ai^lying  for  assistance  under  an 
Eduf;ati(Hi  IRvision  program. 

(b)  General.  To  be  considered  for 


§114.41  What  potential  facilities  does  the 
Commissioner  consMer  available  to  an 
LEA? 

(a)  This  section  applies  to  LElAs  that 
are  eligible  for  payments  under  sections 
8, 14(a).  or  14(c). 

(b)  The  Commissioner  cemsiders  an 
LEA  to  have  available  to  it  frenn  local 
sources  an  amount  that  is  the  lesser  of — 

(1)  The  amount  that  the  LEA  could 
raise  through  issuance  of  bonds,  as 
regulated  by  the  bonding  limits  of  the 
State;  or 

(2)  Twelve  percent  of  the  LEA’s 
assessed  real  property  valuation. 

(c)  The  Commissioner  combines  the 
funds  available  from  local  sources  with 
those  available  from  State  and  odier 
Federal  sources.  The  Commissioner  then 
computes  the  normal  capacity  of  the 
potential  facilities  that  the  L^  could 
build  through  use  of  these  funds  as 
follows: 


=  Normal  Capacity  of  potent¬ 
ial  facilities  an  l£A  can 
build 


assistance  an  LEA  must  file  (1)  a 
preapplication  and  (2)  an  application 
with  the  Commissioner  through  its  State 
educational  agency  (SEA). 

(c)  Certification  by  SEA.  From  the 
SEA  the  LEA  shall  obtain — 

(1)  Certification  of  the  preapplication 
and  application;  and 

(2)  Ajiy  permits  or  documents  related 
to  the  application  process  that  are 
required  by  the  State. 

(20  U.S.C.  636) 

§  114.52  Preapplication:  Time  of  filing. 

(a)  Relation  to  base  year.  An  LEA 
shall  file  its  preapplication  in  either  the 
third  or  fourth  Federal  Fiscal  Year 
following  the  base  year  selected  by  the 
LEA.  For  example,  if  the  LEA  selects  the 
regular  school  year  1967-77  as  a  base 
year,  it  could  file  a  preapplication 
relating  to  the  ensuing  increase  period 
either  in  Federal  Fiscal  Year  1980  or  in 
Federal  Fiscal  Year  1981. 

(b)  Simultaneous  filing  of 
preapplications  relating  to  two  different 
base  years.  The  LEA  may  file 
preapplications  relating  to  two  different 
base  years  in  the  same  Federal  Fiscal 
Year.  For  example,  an  LEA  could,  during 
Federal  Fiscal  Year  1980,  file  both  of 
these  applications; 

Application  I — ^Base  Year  1975-76;  Increase 

Period  (1976-77. 1977-78, 1978-79. 1979-80). 
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Application  II— Base  Year  1976-77;  Increase 

Period  (1977-78, 1978-79, 1979-8a  1980-81]. 
(All  of  the  dates  in  these  series  refer  to 
regular  school  years.) 

(20  U.S.C.  645(15]} 

$114.53  Preapplication:  MmbersMp  data. 

(a)  Demonstration  of  eligibility.  A 
preapplication  shall  contain 
membership  data  that  demonstrate  an 
lea’s  eligibility  for  assistance. 

(b]  Membership  count.  These  data 
shall  include  the  results  of  a 
membership  count,  as  described  in 

§  114.54. 

(20  U.S.C.  635,  636,  644) 

§114.54  Membership  count  ' 

(a)  General.  During  the  year  in  which 
an  LEA  files  its  preapplication,  the  LEA 
shall  determine  the  number  of  children  it 
serves  and  identify  the  number  of  those 
who  are  federally  connected  by  making 
a  membership  count. 

(b)  Methods  of  making  the  count  (1) 
Basic  rule.  With  one  exception,  noted 
below,  an  LEA  may  make  this  count 
either  by — 

(1)  Conducting  a  parent-pupil  survey, 
as  described  in  $  114.55;  or 

(ii)  Making  a  count  on  a  speciHc  date 
of  all  children  in  membership,  then 
identifying  those  who  are  federally 
connected  on  that  date  by  obtaining 
certification — 

(A)  From  employers  regarding  the 
employment  of  parents  of  these  children; 

(B)  From  housing  officials  regarding 
the  children’s  residence;  or 

(C)  From  both  (A)  and  (B),  if 
necessary. 

(2)  Exception.  An  LEA  basing  its 
eligibility  on  an  increased  number  of 
children  in  the  sixth  category  of 
federally  connected  children  (§  114.12(f)) 
shall  make  the  count  by — 

(i)  Conducting  a  parent-pupil  survey; 
and 

(ii)  Within  three  months  of  the  date  of 

this  survey,  also  obtaining  certification 
from  employers  or  housing  officials  or 
both,  if  necessary,  of  the  Federal 
connection  of  its  federally  connected 
children.  < 

(20  U.S.C.  635,  644) 

$  114.55  Parent-pupil  survey. 

(a)  When  may  the  survey  be 
conducted?  An  LEA  making  a 
membership  count  by  means  of  a  parent- 
pupil  survey  shall  conduct  the  survey  on 
a  specific  day  at  least  three  days  after 
the  start  of  the  school  year. 

(b)  Who  may  provide  information  for 
the  survey?  (1)  Each  survey  form  shall 
be  completely  filled  out  and  signed  by 
the  pupil's  parent — that  is,  the  mother. 


father,  legal  guardian,  or  other  person 
standing  in  place  of  parents. 

(2)  'The  Commissioner  acknowledges 
survey  forms  that  are  not  completed  and 
signed  by,a  parent  only  in  unusual 
circumstances  in  which  the  LEA  shows 
the  need  for  an  alternative  signature.  In 
these  cases,  the  LEA  shall  state — 

(i)  Why  a  person  other  than  the  child’s 
parent  has  signed  the  form;  and 

(ii)  When,  how,  and  from  whom  the 
information  on  the  form  was  obtained. 

(c)  What  information  must  the  survey 
provide?  Tbs  survey  shall  document  the 
Federal  connection  of  the  LEA’s 
federally  connected  children  by 
providi^  the  following  information: 

(1)  Pupil-enrollment  information, 
including — 

(1)  Name  of  pupil;  and 

(ii)  Date  of  birth. 

(2)  Pupil-residence  and  parent- 
employment  information,  including — 

(i)  Address  of  pupil’s  residence 
(including  the  name  of  the  Federal 
facility  if  the  residence  is  on  Federal 
property); 

(ii)  Name  of  parent  (the  same  as  that 
on  the  parent’s  employer’s  payroll 
records)  with  whom  the  pupil  resides, 
unless  the  parent  is  a  member  of  the 
uniformed  services  on  active  duty; 

(iii)  Name  and  address  of  Federal 
property  on  which  the  parent  is 
employed,  unless  the  parent  is  a 
member  of  the  uniformed  services  on 
active  duty; 

(iv)  If  the  parent  is  a  member  of  the 
uniformed  services  on  active  duty,  the 
name,  rank,  and  branch  of  service  of  the 
parent; 

(v)  If  the  parent  is  a  civilian  employed 
on  a  Federal  vessel,  the  name  of  vessel, 
hull  number,  and  name  of  the  controlling 
agency; 

(vi)  The  signature  of  the  parent 
supplying  the  information  and  the  date 
of  the  signatiu^;  and 

(vii)  libe  name  and  address  of  the 
employer  (unless  the  parent  is  a  member 
of  the  uniformed  services  on  active 
duty). 

(20  U.S.C.  635,  644) 

S  1 14.56  Changes  In  an  applicant’s  legal 
organization  or  jurisdiction. 

(a)  Notice  of  change.  An  LEA  shall 
notify  the  Commissioner  of  any  changes 
in  its  legal  organization  or  jurisdiction 
that  occur  during  the  application  process 
and  that  would  afreet  ffie  LEA's  rights  or 
benefits  under  the  Act. 

(b)  Succession  to  the  territory  of 
another  LEA.  If  an  LEA  succeeds  to  any 
part  of  the  territory  of  one  more  other 
LEAs  that  have  filed  applications  that 
are  eligible  under  the  Act,  the  successor 
lea — under  the  following  conditions — 


may  assume  cuiy  rights  and  benefits  that 
those  applications  have  established  with 
respect  to  the  transfeired  territory: 

(1)  The  successor  LEA  shall 
demonstrate  that  its  succession  to  the 
territory  and  property  meets  all 
requirements  of  State  law. 

(2)  The  successor  LEA  shall  agree  to 
be  bound  by  the  assurances  and 
obligations  undertaken  by  the  LEA(s) 
that  filed  the  application(s). 

(3)  The  successor  LEA  receives  rights 
and  benefits  that  are  no  greater  than  the 
total  rights  and  benefits  established  by 
the  application(s). 

(20  U.S.C.  636, 642) 

Subpart  E—Waiver  or  Reduction  of 
Certain  Requirements  Governing 
Eiigibiiity  or  Limiting  Payments 

$  114.61  Purpose  of  this  subpart. 

(a)  Whenever  necessary  to  avoid 
inequity  or  defeating  the  purpose  of  the 
Act,  the  Commissioner  waivers — or.  in 
some  cases,  reduces— certain 
requirements  of  the  Act  that  govern  an 
LEA’s  eligibility  or  limit  the  amount  of 
payment  an  LEA  may  receive.  This 
subpart  describes  these  requirements 
and  the  circumstances  in  which  the 
Commissioner  waives  or  reduces  them. 

(20  U.S.C.  635(el.  642,  644  (a),  (b),  (c)) 

$  1 14.62  Procedure  for  requesting  waiver 
or  reduction. 

If  an  LEA  wishes  a  waiver  or 
reduction  it  shall  file  with  the 
Conunissioner  a  request  for  that  waiver 
or  reduction.  The  LEA  shall  state  in  its 
request  the  specific  requirement  or 
requirements  it  seeks  to  have  waived  or 
reduced,  and  include  in  the  request 
information  that  the  Commissioner 
requires. 

(20  U.S.C.  635(e),  642,  644  (a),  (b),  (c)) 

$  114.63  General  criteria  for  waiver  or 
reduction. 

(a)  The  Commissioner  grants  a  waiver 
or  reduction  of  a  requirement  listed  in 
this  subpart  if — 

(1)  An  LEA  satisifies  conditions 
relating  to  the  requirement  that  are 
specified  in  this  subpart;  or 

(2)  In  analogous  circumstances,  the 
LEA  is  experiencing  a  comparable 
hardship. 

(b)  The  Commissioner  determines — 

(1)  The  extent  of  any  waiver  or 
reduction  that  is  granted;  and 

(2)  The  portion  of  the  LEA’s 
jurisdiction  for  which  the  LEA  receives 
assistance  as  a  result  of  the  waiver  or 
reduction. 

(20  U.S.C.  635(e),  642,  644  (a),  (b),  (c)) 
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$114.64  Definitions. 

In  this  subpart 

(a)  “Attendance  area"  means  the 
geographical  area  in  which  the  children 
normally  served  by  a  school  reside; 

(b)  An  LEA  or  an  attendance  area 
within  an  LEA  is  considered  “isolated” 
if  distance,  topography,  climate,  traffic 
conditions,  or  oAer  factors  make  it 
impractical  to  transport  children  in  the 
isolated  area  to  other  school  facilities  of 
the  LEA  or  an  adjacent  LEA. 

(20  U.S.C.  635(e).  644  (a),  (b).  (c)) 

$  114.65  Waiver  or  reduction:  Assistance 
based  on  isolated  area. 

An  LEA  receiving  assistance  on 
account  of  a  waiver  or  reduction  relating 
to  an  isolated  attendance  area  that  is  a 
portion  of  the  LEA’s  total  jurisdiction 
receives  assistance  only  in  relation  to 
that  isolated  area  (the  ^e  governing  the 
amount  of  assistance  in  these  instances 
is  fully  stated  in  §114.42). 

(20  U.S.C.  035(6),  642,  644  (a),  (b),  (c).  1953 
U.S.  Code  Cong.  &  Admin.  News  2313) 

§114.66  Waiver  or  reduction  of  tfie 
minimum  increased  number  of  federaly 
connected  children  an  LEA  must  have  to  be 
eligible  under  section  5. 

(a)  The  general  rule  is  that  an  LEA  is 
not  eligible  for  assistance  imder  section 
5  of  the  Act  unless,  at  the  end  of  the 
increase  period,  the  estimated  increased 
number  of  children  in  appropriate 
categories  of  federally  connected 
chil^en  is  at  least  20.  Appropriate 
categories  of  federally  connected 
children  are  specified  in  sections  5  (a), 
(b)  and  (c)  of  the  Act  These  sections 
deal  wi  A  limitations  on  payments  to 
any  LEA. 

(b)  The  Commissioner  waives  or 
reduces  the  minimum  eligibility  number 
stated  in  paragraph  (a)  if  all  of  the 
following  conditions  are  satisfied: 

(1)  The  estimated  increased  number  of 
federally  connected  children  is  at  least 
25  percent  of  all  children  in  average 
daily  membership  during  the  base  year. 

(2)  The  LEA  is  located  in  an  isolated 
area  or  has  within  its  jurisdiction  an 
attendance  area  that  is  isolated. 

(3)  The  LEA  needs  additional  facilities 
for  the  estimated  number  of  children 
who  reside  in  the  isolated  area  and  are 
in  the  LEA’s  membership  at  the  end  of 
the  increase  period. 

(20  U.S.C.  635  (c).  (e),  1965  U.S.  Code  Cong.  & 
Admin.  News  3940) 

§  1 14.67  Eligibility  and  antitiemant  undar 
saction  5:  Ganaral  rula  for  parcantaga  and 
numbar  incraaaa  raquiramanta. 

(a)  The  general  rule  is  that  an  LEA 
seeking  to  establish  eligibility  for 
assistance  under  section  5  of  the  Act  is 


not  eligible  unless  the  estimated 
increased  number  of  federally 
connected  children  in  the  LEA’s 
membership  is  at  least  equal  to 
percentage  or  number  requirements  that 
are  specified  in  that  section  (sections 
5(c)(1)  and  5(c)(2)). 

(b)  Even  if  an  LEA  has  met  the 
requirements  described  in  paragraph  (a) 
and  has  established  eligibility  for 
assistance,  the  actual  number  of 
federally  connected  children  that  the 
LEA  may  count  for  payment  is  normally 
decreased  by  a  factor  specified  in 
section  5(d)  if  the  LEA  has  not 
experienced  the  parallel  increase  in  non- 
Federal  membership  required  by  that 
section. 

(20  U.S.C.  635) 

^§114.68  Eligibility  and  entitleinent  imdor 
"section  5:  Conditiona  for  wtfver  and 
reduction  of  percentage  and  number 
increase  requirements. 

’The  Commissioner  waives  the 
requirements  described  in  the  preceding 
section  or  reduces  those  requirements  or 
both  waives  and  reduces  them  if  all  of 
the  following  conditions  are  satisfied: 

(a)  The  LEA  is  located  in  an  isolated 
area  or  has  within  its  jurisdiction  an 
attendance  area  that  is  isolated. 

(b)  With  respect  to  an  isolated 
attendance  area  there  is  an  estimated 
increased  number  of  federally 
connected  children  at  least  equal  to  10 
percent  of  all  children  in  average  daily 
membership  during  the  base  year. 

(c)  The  LEA  agrees  that  the  amount  of 
its  grant  will  not  exceed  the  amount  the 
Commissioner  determines  the  LEA 
would  have  received  if — 

(1)  The  LEA  had  qualified  for 
assistance  without  the  waiver  or 
reduction;  and 

(2)  The  Commissioner  had  processed 
the  LEA’s  application  with  respect  to 
LEA’s  total  area. 

(20  U.S.C.  635) 

§  1 14.69  Eligibility  and  entitlemant  undar 
section  5:  Conditions  for  waiver  and 
reduction  of  percentage  and  number 
increase  requirements  In  isolated 
attendance  areas  consisting  entirely.of  a 
Federal  property. 

(a)  This  section  applies  only  with 
respect  to  an  isolated  attendance  area 
consisting  entirely  of  a  Federal  property. 

(b)  The  Commissioner  waives  or 
reduces  the  requirements  described  in 
§  114.67  if  the  following  conditions  are 
satisfied: 

(1)  Either — 

(i)  The  estimated  increased  number  of 
children  residing  on  the  Federal 
property  is  at  least  50  and  equal  to  at 
least  eight  percent  of  the  average  daily 
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membership  of  these  children  during  the 
base  year,  or 

(ii)  In  a  case  in  which  the 
Commissioner  has  determined  that  the 
LEA  was  eligible  for  a  grant  based  on  a 
previous  application,  there  are  at  least 
50  more  children  residing  on  the  Federal 
property  than  were  estimated  to  be  in 
the  LEA’s  membership  at  the  end  of  the 
increase  period  relating  to  the  previous 
application. 

(2)  Either — 

(i)  The  LEA,  considered  as  a  whole, 
needs  additional  facilities;  or 

(ii)  'The  LEA’s  facilities  are  not 
reasonably  accessible  to  children 
residing  on  the  Federal  property  due  to 
the  property’s  isolation. 

(3)  The  facilities  to  be  constructed  will 
be  accessible  to  children  residing  on  the 
Federal  property. 

(4)  The  L^  agrees  that  the  amount  of 
its  grant  will  not  exceed  the  amount  the 
Commissioner  determines  the  LEA 
would  have  received  if — 

(i)  ’The  LEA  had  qualified  for 
assistance  without  the  waiver  or 
reduction;  and 

(ii)  *1110  Commissioner  had  processed 
the  LEA’s  application  with  respect  to  the 
LEA’s  total  area. 

(20  U.S.C.  635  (c).  (d).  (e),  1953  U.S.  Code 
*Cong.  ft  Admin.  News  2313) 

§114.70  Waiver  of  reqidrement  ttwt  an 
LEA  must  have  at  least  one-third  of  its 
membership  residing  on  Indian  lands  to 
satisfy  one  means  of  establishing  eligibility 
under  section  14(a). 

(a)  The  general  rule  is  that  an  LEA 
seeldng  to  establish  its  eligibility  under 
section  14(a]  of  the  Act  because  a 
substantial  percentage  of  the  children  in 
its  membership  reside  on  Indian  lands, 
must  show  that  these  children  represent 
at  least  one-third  of  the  LEA’s  total 
membership  (§  114.16(a)). 

(b)  The  Commissioner  waives  the 
requirement  described  in  paragraph  (a) 
if  ^  of  these  conditions  are  satisfied: 

(1)  The  LEA’s  jurisdiction  is 
coimtywide  or  sufficiently  extensive  to 
be  analogous  to  a  countywide  school 
system. 

(2)  The  LEA  has  an  isolated 
attendance  area  where  there  is  a 
concentration  of  children  residing  on 
Indian  lands. 

(3)  In  this  attendance  area  the  number 
of  children  in  membership  and  for  whom 
the  LEA  is  providing  fi'ee  public 
education  is  at  least  15  and  represents 
at  least  20  percent  of  the  LEA’s  total 
membership;  and 

(4)  Federal  lands  represent  at  least  80 
percent  of  the  LEA’s  total  area. 

(20 U.S.C.  644(a))  . 
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§.1«4Ji1  WateMTof  MquirBfMntthat.afi 
LEA  must  havs  at  least  10  percent  of  its 
membership  reskNng  on  Indian  lands  to 
satisfy  one  means  of  establishing  englbmty 
under  section  14(b). 

(a)  Hie. general  .rule  is  that.an  LEA 
seeking  -to  ostablish  its  eligibility  under 
section  14(b)-of  the  Act  because  a 
substantial  percentage  of  Ihe  children  in 
its  membership  reside  on  Indian  lands, 
must  show  that  these  children  j-epresent 
at  least  10  percent  of  the  LEA’S  total 
membership  (§  114.19(a)). 

(b)  The  Commissioner  waives  the 
requirement  described  in  jiaragraph  (a) 
if  all  of  these  conditions  are  satisfied: 

(1)  The  LEA’S  jurisdiction  iis 
county  wide  or  sufficiently  extensive -to 
be  analogous  to  a  aoimty  wide  school 
system. 

(2)  The  LEA  has  an  isolated 
attendance  area  where  there  is  a 
concentration  of  children  residing  on 
Indian  lands. 

(3)  In  this  attendance  area  the  number 
of  these  children  in  membership  and.'for 
whom  the  LEA  is  providing  free  public 
education  is  at  least  15  and  represents 
at  least  live  percent-of  the  .LEA’s -total 
membership. 

(4)  Federal  lands  represent  atileast'ZO 
percent  of  the  LEA’s  total  area. 

(20  U.S.C.  644(b)) 

§  1 14/72  ^yalvcr'Bff  reqiilrement-that  an 
LEA  must  have  ut'tooat'onelMrfl  of  Its 
membership  laOMng  minimum  sehoOl 
facilltasloJeatnbliah-allgIbllHy  under 
section  14(c). 

(a)  Ihe-generalTule  is  that  anlEA  is 
not -Eligible  under  section  14(c)  of  the 
Act  unless -the  number  xrf  children -in  its 
membership  ‘who’laok-minimum  sdhool 
facilities  represents  at  least  one-^third  of 
thelEA’stntdl  memibership 

(§  114.21(b)). 

(b)  The  Commissioner  waives  the 
requirement  described  in  paragraph  (a) 
if  all  offdiese'conditions'areaatished: 

(1)  The  TEA’S  jurisdiction  .is 
countyvtride,  or  sufficiently  extensive  to 
be  analogous  to  a  countywide  school 
system. 

(2)  The  LEA  has  an  isolated 
attendance  area  Where  there  is  a 
concentration  Of  dhildren  Jacking 
minimum  schodl  facilities. 

(3)  In  this  attendance  area  the  number 
of  these  children 'in  membersliip  and^for 
whom  the  TEA  i8j)roviding%eej)ublic 
education  is  at>least20  ai>dxepresents 
at  least  20  percent  of  the  lEA’s  total 
membership. 

(4)  Federal  lands  represent  at-laast  80 
percent  of  thelEA's  total  area. 

(20  U.S.C.  644(c)) 


Subpart  F  Determiiilrtg  ^Priority  for 
Funding  anfong  EllgIblaAppHaations 

§  114.81  GaneraL 

Jf  the  CTtimated  .amount  lof  money  ' 
necessary  :tD  fund-all  aligible 
applications  is  more  than  .the  amount 
Congress  appropriates  for  -this  ^program 
during  a  fiscal  year,  the<Commi8sioner 
funds  a  limited  number  of  apj)lications 
in  the  order  of  priority  described  in  this 
subpart. 

(20U.8.C.  633) 

§114.82  Basic  pdHcy. 

The  basic  policy  governing  the -order 
of  priori ty;in  which  applications  are 
funded  is  that  the  Commissioner  funds 
applications  eligible  under  sections  9, 

10, 14(a),  14(b),  and  16  of  the  Act'before 
funding  aiqilications -eligible  under 
sections  S,  8,  and  14(o). 

(20  U.S.C.  633) 

§114.83  Iraplamentatioa.ofiMWicpoliQy. 

These  -prooedunes  implement  Ihe  basic 
policy  described  in  the  preceding 
section: 

(a)  The'CommissioneT  dllocates  funds 
estimated  to  be  necessary  to  fund  ell 
applications  eligible  undCT'Secticmie  of 
the  Act. 

(b)  The  CommissioneT  fiien  allocates 
remaining  funds  to  (he  respective  groiips 
of  applications 'that  are  eli^ble  under 
sections  9, 10, -or  14(ei)-or  14(b)  in  the 
ratio  of  die  estimated -requirements  for 
each  of  these  groups -df  applicmtrons  to 
the  total  estimated  requirements  for  all 
ofdiem. 

(c)  The  Commissianer  divides -die 
applications  eli^ble -under  section  10 
into  five  subgroups-fdescribed  in 

§  114.84)  and  uses  relative -priority 
indices  (described  in  §§  114.65  dirough 
114.TO)  to  determine  die  order  df  -priority 
within  each  subgroup. 

(d) (1)  After  making  the  allocations 
described  in  paragraphs  (a),  (b),  and  (c), 
the  Commissioner  allocates  any 
remaining  funds  to  the  groqpuf 
applications  eligible  under. sections  5, 8, 
and  14(c)  of  the  Act. 

(2)  If*  only  some  ofttbe. applications 
under  sections  5, 8,  and  14(c)-can-be 
funded,  •thevCommisaioner  fiinds-as 
many  Applications  .as  possible  in  the 
order  determined  -by  the-applioations’ 
relative  priority .indioa,reKaqpt:that — 

(3)  In  thisgroupcof  applications  die 
Commissioner.givesilefflt  prinrity  to  diat 
portion  of  payments  based  on  increases 
in  the  munber  of  children  either  residing 
on  or  .residing  with-aparent-eiqployed 
on  a  property  that  uaiederally  assisted 
low-rent.housingpcojectjunderithe 
Unitad.StatesTiousing  Aot.of  3637). 


(20  U.S.C.  632,  633,  636(b)(2)(c),  642,  644(e). 

(h)) 

§114J4  PtfcMtty  subgroups  artthhiihe 
group  of appHcittlans  oRgiMe*underssotion 
10. 

The  Commissioner  divides  the  group 
of  appltoations -diert  are  eligible  under 
section  lO'Of  the  Act  into  -five 
subgroups  listed  bSlow.  IVidiin  'this 
group,  applications  in 'the  first  subgroup 
receive  the  highest  priority,  applications 
within  the  second-subgroup  reoeivea 
higher  priority  than -those  in ’die  third, 
fourth,  and  fifth  subgroups,  and  so  forth. 

fa)  Applications  requesting  assistance 
for  major  repairs  necessary  Tor  the 
safety  df  school  children  or 'to  prevent 
further  deterioration  df -existing -school 
facilities. 

(b)  Applications  for  assistance  for 
situations  in  which  lyigrading  or  new 
construction  or  .both  is  necessaiy  to 
meet  standards  of  .life. safety  or 
accessibility  for  persons  who  are 
handicapped. 

(c)  Applications  in  cases  in  which  an 
L^  operates  «  sohool program  in 
facilities  located  on ‘Federal  property 
and  assures  Ihe'Gommissioner'ffiat'it 
will  accept  ownership -of -die  facilities 
upon  completion  Pf  Ihe  project  it 
proposes. 

(d)  Applications  in  cases  in  Which 
there  are  uiihoused  children. 

(e)  Applications  for  assistance  for 
construction  necessary  to  permit  the 
offering.df  an  improved  educational 
program  that  rdflects  contemporaiy 
practices  and  Standards. 

(20  U.S.C.  633,-640] 

§114.85  Priority  indices:  Xaenecal. 

Ja)-lf  the  funds  allocated  to  a 
subg^ol^)  df -applications  •eligibleiunder 
section  10  of  dm  Aot,*orvtoiBgroi(p<of 
applications  eligible  under -ai^- other 
section  of  the  Act  ate  insufficient  to 
meet  the  requiiementB-of  all  Ihe 
applications  within  tbEataubgroiq)  or 
groiq),  the  Commissioner  funds  as  many 
applications  as poasible.in.the-order  of 
priority  determined  iby  priority  indices 
that,  are  assigned  to  the  ^yiplioations. 

(b)  The  Commissioner  conymtes  a 
priority  index,  reflecting  -the  relative 
urgem^pf.theineed  anXEAhasifor 
school  facilities,  for  each  Application 
eligible  for  assistance. 

(c)  'Priority  indices  are  conyiuted  as 

numerical  percentages.  For  the  piupose 
of  detemuiuiig  whKive  -priority  -  within  a 
group  oraobgroup,  die^Commissioner 
compares  applications  liaving  dSferent 
priority  indkies  and  ranks  dim  in 
descending((ntler<df  priority  from  the 
highest  to  Ho  west  computed  peraent. 
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(d)  In  computing  priority  indices,  the 
Commissioner  uses  membership  figures 
that  relate  to  the  time  an  LEA's 
eligibliiity  is  established.  These 
membership  figures  are  for  the  LEA  as  a 
whole  unless  the  LEA’s  application  is 
for  an  isolated  attendance  area  that  is 
only  a  portion  of  the  LEA’s  total 
jurisdiction  (the  circumstances  in  which 
this  is  permitted  are  described  in 
Subpart  E).  If  this  is  the  case,  the 


Commissioner  uses  membership  figures 
that  relate  to  the  isolated  attendance 
area. 

(20  U.S.C.  633) 

$114.86  Priority  IikHcm:  AppNcations 
•liQible  under  section  5, 9, 14,  or  8. 

(a)  For  these  applications  the 
Commissioner  computes  a  priority  index 
as  follows: 


Nunber  of  federally  con- 

Priority  >  nected  children  countable  Dnhoused 

Index  for  payment  _  member^ip 

TotcU  aenbership  .  Total 


(b)  A  priority  index  may  not  equal 
more  than  twice  the  percent  that  the 
niunber  of  federally  connected  children 
counted  for  payment  is  of  total 
membership.  For  example,  an  LEA 
having  1,000  children  in  total 
membership,  100  federally  connected 
children  coimtable  for  payment,  and  200 
children  unhoused  by  minimum  school 
facilities  would  initially  project  a 
priority  index  of  30  percent  (100/ 

1000  +  200/1000),  but  the  LEA's  actual 
priority  index  would  be  20  percent 
(2X100/1000). 


membership 

(c)  The  Commissioner  does  not 
compute  a  priority  index  for  an 
application  that  is  eligible  under 
sections  5, 9, 14(c),  or  8  of  the  Act  unless 
there  are  at  least  20  unhoused  children 
in  the  LEA’s  membership. 

(20  U.S.C.  633,  635,  638,  639,  644) 

§114.87  Priority  hMflCM:  Applications 
silgibis  under  section  10. 

(a)  For  these  applications  the 
Commissioner  computes  a  priority,  index 
as  follows: 


Nixnber  of  children  to  be 
Priority  *  housed  by  school  facilities 

Index  described  in  the  application 

Total  membership  residirg 
and  attending  school  on  the 
Federal  property 


(b)  A  priority  index  may  not  equal 
more  than  twice  the  percent  that  the 
number  of  children  to  be  housed  by 
school  facilities  described  in  the 
application  is  of  the  total  membership 
residing,  and  attending  school,  on  the 
Federal  property.  For  example,  an  LEA 
having  1,000  children  in  total 
membership,  75  children  to  be  housed 
by  the  facilities  described  in  the 
application,  and  125  children  unhoused 
by  minimum  school  facilities,  would 
initially  project  a  priority  index  of  20 
percent  (75/1000+125/1000).  but  the 
LEA’s  actual  priority  index  would  be  15 
percent  (2  x  75/1000). 

(20  U.S.C.  633,  640) 

§114.88  Priority  indiCM:  Special  rules  in 
certain  instances. 

(a)  If  funds  are  insufficient  to  permit 
the  funding  of  two  or  more  ' 

applications — either  filed  by  a  single 
applicant,  or  by  different  applicants — 
that  are  considered  together  in  a  group 
or  subgroup  and  have  identical  priority 
indices,  the  Commissioner  gives  priority 
to  the  application  having  the  highest 


+  Unhoused 
membership 
Total  mentership 
residing  and 
attending  school 
on  the  Federal 
property 

percentage,  computed  as  follows: 

(1)  If  applications  are  eligible  under 
section  10: 

Number  of  children  to  be  housed  by  school 
facilities  described  in  the  application 


Total  membership  residing  and  attending 
school  on  the  Federal  property 

(2)  If  the  two  applications  are  eligible 
under  other  sections  of  the  Act: 

Number  of  federally  connected  children 
countable  for  payment 


Total  membership 

(b)(ll)  An  applicant  having  an  eligible 
application  that  describes  more  than 
one  construction  project  whall  designate 
the  order  of  priority  among  these 
projects. 

(2)  The  Commissioner  reduces  the 
priority  index  for  the  project  designated 
as  second  priority  by  twice  the  percent 
obtained  as  follows: 

Number  of  children  housed  by  normal 
capacity  of  school  facilities  described  in  the 
project  designated  as  first  priority 


Total  membership 


(3)  The  Commissioner  reduces  the 
priority  index  for  any  project  designated 
as  third— or  lower — priority  by  twice  the 
percent  obtained  as  follows: 

Number  of  children  housed  by  normal 
capacity  of  school  facilities  described  in 
projects  designated  as  higher  priority 

Total  membership 
(20  U.S.C.  633) 

§  114.89  Readiness  to  proceed  with 
construction:  A  condition  of  priority 
ranking  and  project  approvaL 

(a)  An  applicant  whose  application 
and  proposed  project  are  approved  by 
the  Commissioner  because  of  the 
application’s  high  priority  ranking  shall 
proceed  with  construction  within  120 
days  of  the  Commissioner’s  approval. 

(b)  If  the  applicant  fails  to  proceed 
with  construction  within  120  days,  the 
Commissioner  may — 

(1)  Extend  this  time  period  if  the 
applicant  shows  good  cause  for  the 
Commissioner  to  do  so;  or 

(2)  Subordinate  funding  of  the 
applicant’s  project  to  any  project  or 
projects  with  lower  priority  ranking. 

(20  U.S.a  633, 636(b)(1)(D)) 

Subpart  G— Conditiong  That  Apply  to  a 
Grant 

§  114.91  Procurement  of  school  facilities: 
GeneraL 

(a)  If  a  project  relates  to  assistance 
under  sections  9, 10,  or  14  of  the  Act  the 
project  may  proceed  only  after  the 
Commissioner  has  approved  all  plans 
and  pertinent  specifications  and 
determined  that  they  are  educationally 
adequate  for  the  purpose  for  which  they 
are  intended. 

(b)  A  grantee  may  entertain  bids  or 
enter  into  contracts  only  after  the 
Commissioner  has  approved  bid  and 
contract  documents. 

(20  U.S.C.  636,  637) 

§  114.92  Special  rules  for  equipment 

(1)  An  LEA  may  issue  invitations  for 
bids  or  requests  for  proposals  relating  to 
equipment  for  the  project  only  after  the 
Commissioner  has  approved  a  list  of  the 
equipment  to  be  procured  and  an 
equipment  budget 

(2)  If  the  approved  equipment  budget 
is  below  the  lowest  equipment  bid  or 
proposal  received  and  the  LEA  is  not 
entitled  to  any  additional  Federal 
assistance,  the  LEA  shall  submit  for  the 
Commissioner’s  approval  a  written 
proposal  identifying  which  of  these  two 
methods  the  LEA  will  use  to  provide 
needed  additional  funds: 
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(i)  The  iy5A  may  Iransferlroin  other 
portioiW'Of  ito  approved  ■grarit -budget 
surplus  funds  ‘ihet  can  be  applied  'to 
equipment;  or 

(ii)  The  1£A  may  iurnish  a -written 
certification  idiat  Ihe-cost  -of  ihe  bid 
ovemmwiU  he  financed  by  other  funds 
available  to  it. 

(3)  The  LEA  may  not  make  substantial 
changes  in  the  approved  equipment  list 
without  the  Commissioner's  advance 
approvdl.  Before  final -payment  is  made, 
the  LEA  shall  furnish  the  Commissioner 
a  list  of  the  cost  df  each  item  ot 
equipment  procured  and  certification 
that  this  equipment  has  been  reoeived. 

(20  U,S.C.  636, 637, 642,  645(9]) 

§114M  Cost  Of  •proiecL 

(a)  The  Federal  share  of  the  cost  of  a 
project  may  not  exceed -die  amount 
specified  in'the  grant  award. 

(b)  Without  the  Commissioner’s  prior 
approval  the  LEA  may  not  enter  into  a 
construction  contract  exceediitg  the 
total  estimated  cost  specified  in  the 
grant  award. 

(20  U.S.a  636,  637, 642) 

Subpart  H^ArrangementsYort^hilcIren 
Residing  on  Federai  Property  and 
Certain  Other  Children 

§  114.101  Purpose  of  this  subparL 

Ibis  subpart  governs  arrangements  by 
the  Commissioner  to  provide  minimum 
school  facilities  for  certain  federally 
connected  children.  Section  ID  of  the 
Act  authorizes  die  Commissioner  to 
make  these  arrangements  in  cases  in 
which  no  LEA  is  providing  these 
children  a  suitable -fiee  public  education. 
(20  L.S.C.  640) 

§114.102  With  whom  does  the 
Commissioner  make  an  arrangement? 

The  'Commissioner  makes  an 
arrangement  with  the  Federal 
department  or  agency  that  administers 
the  Federal  property  on  which  the 
facilities  are  to  be  located. 

(20  U.S.C.  240) 

§114.103  -Procedure  for  making  an 
arrangamenL 

(a)  The  bead  off  a  Federal  department 
or  agency  described  in  §  114.102  files  a 
request  with  the  Commissioner  through 
the  SEA. 

(b)  The  content  terms,  and  conditions 
of  this  request  are  prescribed  by  the 
Commissioner. 

(c)  The  SEA  sball  review  this  request 
and  submit  to  the  Commissioner. its 
recommendation  concerning  the.reqisest 
(20  U.S.C.  640) 


§  1i4.i04  Hinder  What  condtttons  ls'an 
LEA  ooneMerednMeloprovide  e-euttabte 
free  public  education? 

(a)  A  condition  for  making.an 
arrangement  is  that  the  Commissioner 
must  dBtemune.^BfterioonBUhationwith 
the  SEA,  that  no  ISA  is  able  to  provide 
a  suitable  free.public.education  for  the 
federally  .connected  Children  to  be 
served  by  the  proposed  project. 

(b)  The  Commissioner  considers  an 
LEA  able  to  provide  a  suitable  .free 
public  education  if  the  LEA — 

;(l)F^:die  authority  imder  State  law 
to  provide  a  suitable  fiee  public 
education  lo  pupils  residing  on  Federal 
property, 

(2)  Has  not  refused  to  provide  that 
education; 

*(8)  ifas  Ae  authority  to  provide 
educational  facilities  on  property  tt  does 
not  own  if  the  LEA  determines  that  die 
property  is  necessaiyioaerve -pupils 
residing  on  Federal  property;  and 

(4)  Haa  the  iaoilitias.aiid •actual  or 
potential  financial  resouroes  need  -.to 
provide  that  education. 

(20  U.S.C.  640) 

§  1 14.105  Under  what  conditions  4s. a  -free 
public  education  considered  suitable? 

(a)  Free  public  education  is  “suitdblC” 
for  the  purposes  df'the  preceding  section 
if— 

(1)  fbe  primary  language  of 
instroction  is  English; 

(2)  The  school  facility  that  a  pupil 
attends  or  would  attend  is  within  the 
State's  established  maximum 
commuting  distanneifeoma  .pupil’s 
home;  and 

(3) (i)  The  programs  of  instruction 
offered  .or  that  can  be<o£fered  with 
combined  local,  State,  and  Federal 
resources  meet  standards  ior.State 
accreditation -.or  aiproval. 

(ii)  If  the  particular  State  has  not 
established  standards  foraooeditation 
or  approval,  .the  Oommissionar-efplies 
appropriate  accreditation  associations’ 
standards  to  assess  ihe  suitability  of  the 
lea’s  program  of  instruction. 

(b)  However,  the  CommisBioner  may 
also  consider  a  free  public  education  to 
be  suitable  if,  in  the  judgment<of  the 
Commissioner,  his  ot  her  intervention 
would — ^because  of  adverse  social  and 
political  factors — cause  serious 
detriment  to  the  children  to  be  served. 
,(20  U.S.C.840) 

Subpart  l-4lMHng8 

3(114.111  Right  loan  administrative 
bearing. 

An  LEA  hasia.xi^dito  an 
administrative  he^ng-in<either'or -bodi 
(of  these  circumstances: 


(a)  TfAe  Conunissioiier  proposes  in 
whole  or  in  pari  to  disapprove 'the  l,EA's 
application. 

.(b)  If,  after  a.grantbas  been  made,  flie 
Commissioner  actsto  wiflihold 
payments  to  theXEA  .tfhe  ojrcumfttances 
in  which  this  occurs  are  specified  in 
section  Ufft)  oS  ihe  ihe  Act)* 

(20  U.S.a  236(o),'641^)) 

§114.112  Hearing  procedures. 

fa)  ^if  die  Commissioner  assigns  the 
bemings -described  in  §114.111  to  the 
Cfficeof  Education’s  Education  Appeal 
BoaTd*'the  regulations  governing  that 
Board’s  procediu-es  govern  the  conduct 
of  a  hearing. 

(b)  Hfhe  ‘Commisaionerdoes  not 
assign  'these  bearings  to  ‘die  Education 
Appeal  Board,  the  folhming  procedures 
govern  a  bearing: 

[l)Jieguest‘forJiearing.  Within  DO 
days 'from 'the  time  the  Commissioner 
notifies 'die  LEA  of  its  ri^t  to  a  'hearing, 
the 'LEA  shdll-file  widi  .the 
Commissioner  a  writtenroquest  for  ihe 
hearing. 

(i) The  request  sball  clearly  atate  the 
issues  of  fact  and  law  to  be  considered 
at  the  hearing. 

rfii)  'The  LEA  shall  send  a  copy  of  the 
-request  to  the  State  educationalagency. 

»{2)  Time  and filace  of  hearing. 
tiearings  are.adieduled  at  times  and 
.places 'the -Commissioner  designates. 
-Consideration  is ‘given  for  the 
convenience  of  participants. 

(3)  Hearing  officer.  (1)  A  hearing 
officer  or  officers  .cppointed^by  the 
Commissioner  conduct  the  hearing.  The 
hearing  officer  issues  apprqpriate  rales 
of  procedure  regarding  notice  to 
participants,  requests  for  information, 
introduction'of  evidence,  ihe  keeping  lof 
a  hearing  record,  andralatedmatteis. 

(4)  Right  to  'jGOunael.  The  LEAnnd  the 
Commissioner  have  a  rightio  be 
represented  by  coimaeL 

[^^vidence.  >(6  The  lXA  and  (the 
Commissioiier  may  inbmdnoe  relevant 
evidence. 

(ii)  Ahhoughtdie  bearing  ns  not 
governed  fay  itednikal  /vulra  of  ovidenoe, 
the  hearing  officer  hasdiecFOGon'to 
require  production  of  the  mostbcdpfiil 
evidence  available  and  to  permit  cross- 
examination  <of  testimoity, 

(iii)  Evidence  taken  for  tbe  rooord  is 
open  to  examination >by  die pariioipants. 

(iy)  Each  participant  is^given  an 
opportunity  to  refute  facts  iand 
arguments  presented  .tgr  other 
participants. 

(6)  T^ranacriptojoraliemdence.  A 
<  transcript -icf -cral -evidence  in  made 
unless  cdlpaxticipants  agree  !&at  a 
transcript  is  unnecessary. 
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(7)  Decision  in  cases  in  which  the 
hearing  officer  makes  an  initial 
decision,  (i)  The  hearing  officer  makes 
an  initial  decision  based  on  the  hearing 
record  if  authorized  to  do  so  by  the 
Commissioner. 

(ii)  A  written  copy  of  this  initial 
decision  is  sent  to  the  LEA  and  to  the 
Commissioner. 

(iii)  The  initial  decision  becomes  the 
Commissioner’s  decision  without  further 
proceedings  imless,  within  45  days  of 
receipt  of  the  initial  decision — 

(A)  The  LEA  appeals  the  initial 
decision  to  the  Commissioner  for 

(B)  The  Commissioner  elects 
independently  to  review  the  initial 
decision. 

(iv)  The  Commissicmer  may  grant  or 
deny  an  appeal  for  review  of  an  initial 
decision.  The  Commissioner  gives  the 
LEA  written  notice  of  a  decision  to  grant 
or  deny  that  appeal  or  of  an  election  to 
review  an  initial  decision. 

(v)  The  LEA  has  a  right  to  File  a 
written  statement  of  its  views  regarding 
a  review  of  an  initial  decision. 

(vi)  After  an  initial  decision  has  been 
reviewed,  the  Commissioner  sends  the 
LEA  a  written  final  dedsion. 

(8)  Decision  procedure  in  cases  in 
which  the  hearing  officer  certifies  the 
hearing  record  to  Commissioner,  (i)  If 
not  authorized  by  the  Commissioner  to 
make  an  initial  decision,  the  hearing 
officer  certifies  the  hearing  record  to  the 
Commissioner. 

(ii)  The  LEA  has  a  right  to  file  a 
written  statement  of  its  views  regarding 
the  evidence  introduced  at  the  hearing 
and  the  bearing  of  its  evidence  on  issues 
essential  to  its  rights. 

(iii)  The  Commissioner  sends  the  LEA 
a  written  decision  based  on  the  hearing 
record  and  consideration  of  any 
statement  filed  by  the  LEA. 

(20  U.S.C.  636(c).  641(b)) 

The  Commissioner  proposes  to  amend 
45  CFR  Part  115  by  revising  Subparts  A 
through  I  and  adding  a  new  Subpart )  as 
follows: 

PART  115— ASSISTANCE  FOR  LOCAL 
EDUCATIONAL  AGENCIES  IN  AREAS 
AFFECTED  BY  FEDERAL  ACTIVITIES 
AND  ARRANGEMENTS  FOR 
EDUCATION  OF  CHILDREN  WHERE 
LOCAL  EDUCATIONAL  AGENCIES 
CANNOT  PROVIDE  SUITABLE  FREE 
PUBUC  EDUCATION 

Subpart  A— Oenanl 

Sec. 

115.1  Assistance  for  school  expenditures  in 
federally  affected  areas. 

115.2  Purposes  of  these  regulations. 

115.3  Federal  statutes  and  regulations  on 
nondiscrimination. 

115.4  Definitions. 


115.5  Who  is  eligible  for  assistance  under 
section  2  (Federal  ownership  of  certain 
property)? 

115.6  Who  is  digible  for  assistance  under 
section  3  (federally  connected  children)? 

115.7  Who  is  efigibte  under  section  4 
(sudden  and  substantial  increase  in 
attendance)? 

115.8  Federally  connected  children  under 
section  3. 

Subpart  B— Appfication  Procedures 

115.9  Purpose  of  this  subpart. 

115.10  Application  for  preliminary  payment. 

115.11  Application  for  Financial  A^stance: 
Form  RSF-1 

115.12  Application  for  Financial  Assistance; 
Filing  dates. 

115.13  Amendments  to  applications  for 
financial  assistance:  Filing  dates. 

115.14  [Reserved) 

115.15  How  membership  data  must  be 
obtained:  General 

115.16  Fuat  or  only  count. 

115.17  Second  count 

115.18  Alternative  methods  for  making 
counts. 

115.19  Parent-pupil  survey. 

Subpart  C— Entitieiiients  imder  Sections  2, 

3,  and  4  of  the  Act  Interpretive  Rules  and 

Information  Requirements 

115.20  Notification  of  legal  changes 
affecting  boundaries,  identity,  or 
administrative  audiority  of  applicant  or 
grafitee. 

115.21  How  does  loss  of  legal  identity  affect 
LEA  eligibility  or  entitlement? 

115.22  How  is  eligibilily  or  entitlement 
affected  if  an  LEA  assumes  jurisdiction 
of  a  previously  existing  applicant  or 
recipient? 

115.23  Entitlement  of  successor  LEA  if  pre¬ 
existing  LEA  was  eligible  under 
exceptions  to  the  **3  petcmt” 
requirement 

115.24  Section  3(e)  entitlement:  When  is 
there  a  substantial  decrease  in  die 
number  of  children? 

115.25  When  is  a  parent  considered  to  be 
“employed  on  Federal  property”  for  the 
purpose  of  section  3  of  the  Act? 

115.26  Section  4(a)  entitlements:  When  does 
an  increase  in  the  number  of  children  in 
ADA  result  from  a  United  States 
activity? 

115.27  Adjustments  to  payments  related  to 
special  hold  harmless  provisions  under 
Pub.  L  93-380. 

115.28  Computations. 

115.29  Conversion  of  average  daily 
membership  to  ADA. 

Subpart  D— Generally  Comparable  Local 

Educational  Agencies;  Local  Contribution 

Rate 

115.30  Purpose  of  this  subpart. 

115.31  Computation  of  local  contribution 
rate. 

115.32  jurisdictions  not  covered  by  general 
rule  on  local  contribution  rates. 

115.33  How  does  the  Commisaioner  decide 
which  school  districts  are  generally 
comparable  to  the  applicant’s  school 
district? 


115.34  Deadline  for  SEA  submittal  of ' 
comparability  recommendations  and 
data. 

115.35  First  ‘method  for  determining 
generally  comparable  school  districts: 
Classifying  all  the  school  districts  in  a 
State. 

115.36  What  data  must  the  SEA  furnish 
under  $  115.35? 

115.37  Alternate  method  of  classifying  all 
LEA'S  in  a  State  into  generally 
comparable  groups. 

115.38  Secrnid  method  for  determining 
generally  comparable  school  districts. 

115.39  What  data  must  the  SEA  furnish 
under  §  115.38? 

Subpart  E— Administrative  Hearing;  Judicial 

Review 

115.40  Purpose  of  this  subpart 

115.41  Opportunity  for  administrative 
hearing  and  jndkaal  review. 

115.42  Request  for  hearing. 

115.43  Administrative  Imering  procedure.  . 

115.44  judicial  Review. 

Subpart  F— Records  and  Reports  Required 

by  the  Commissioner;  Adjustments  or 

Recovery  of  Excessive  Fayments 

115.45  What  records  must  a  grantee 
maintain? 

115.46  How  long  must  a  grantee  maintain 
records? 

115.47  Adjustment  or  recovery  for  excessive 
payment. 

115.M  Information  submitted  after 
deadlines. 

Subpart  G — Determinatione  Under  Section 

5(d) 

115.49  Scope  and  purpose. 

115.50  Treatment  of  ^te  aid  programs  in 
general. 

115.51  General  qualifying  standard  for  State 
aid  programs. 

115.52  Disparity  standard. 

115.53  [Reserved] 

115.54  Consideration  for  exceptional 
circumstances. 

1 15.55  Proportion  of  finds  that  may  be 
taken  into  consideratioD. 

115.56  Assurances  in  applications. 

115.57  Certification  of  ^ate  aid  program. 

115.58  Notice  and  opportunity  for  hearing. 

Subpart  H— Entitlements  for  Handicapped 

Children 

115.59  Purpose  of  this  sul^art 

115.60  Summary  of  relevant  statutory 
provisions. 

115.61  Definitions. 

115.62  Eligibility  requirements. 

115.63  What  information  must  an  applicant 
submit  to  the  Commissioner? 

115.64  Conformity  with  EHA  part  E 

115.65  Conformity  to  State  stwdards. 

115.66  No  supplanting  of  State  funds. 

115.67  Per  pupU  expenditure  requirement 

115.68  Relation  to  section  5(d)(2]  of  the  Act 

115.69  Individualized  educational  programs. 

115.70  Parent  involvement  in  the  child’s 
educational  program. 

115.71  Allowable  expendihires. 

115.72  Children  in  private  schools. 

115.73  Methods  of  obligation  and 
expenditure  of  funds. 
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115.74  Funds  may  be  obligated  during  a 
"carryover  period.” 

115.75  Applicability  of  EDGAR. 

Subpart  I— EntHtemants  for  Children 
Residing  on  Indian  Lands 

115.76  Purpose  of  this  subpart. 

115.77  Compliance  a  condition  of  • 
entitlement 

115.78  Other  rules  that  apply  to  entitlements 
for  children  residing  on  Indian  lands. 

115.79  What  information  must  the  applicant 
submit  to  the  Commissioner  in  o^er  to 
get  the  increased  entitlement  for  children 
residing  on  Indian  lands? 

115.80  Policies  and  procedures  must  be  in 
effect  for  entire  school  year. 

115.81  Standards  for  participation  of  "A" 
children  residing  on  Indian  lands. 

Subpart  J— Arrangements  under  Section  6 
of  Pub.  L  81-874 

115.82  Purpose  of  this  subpart 

115.83  Policy  of  section  6;  LEA’s  should 
provide  free  public  education. 

115.84  When  is  an  LEA  considered  able  to 
provide  a  suitable  free  public  education? 

115.85  Suitable  free  public  education  for  the 
purpose  of  section  115.84. 

115.86  Presumption  of  continuing  inability  to 
provide  suitable  free  public  education. 

115.87  The  Commissioner  provides  suitable 
free  public  education  under  section  6. 

115.88  With  whom  does  the  Commissioner 
make  section  6  arrangements? 

115.89  Procedure  for  making  section  6 
arrangements. 

115.90  Comparability  of  employment  ' 
conditions. 

115.91  Elected  school  board  required. 

115.92  What  children  are  served  under 
section  6(b]? 

115.93  What  diildren  are  eligible  to  attend 
section  6  schools  under  section  6(c)? 

115.94  Notice  of  Commissioner’s  action; 
authority  to  obligate  funds. 

115.95  Agreement  with  LEA 

115.96  Duration  of  section  6  arrangement. 

115.97  Reports  required  by  the 
C-ommissioner. 

Authority:  Titles  I  and  IV,  Pub.  L  81-874, 64 
StaL  1100  (20  U.S.C.  238-244),  as  amended, 
unless  otherwise  noted. 

Subpart  A— General 

§  115.1  Assistance  for  school 
expenditures  in  federally  affected  areas. 

These  regulations  govern  Federal 
financial  assistance  to  local  educational 
agencies  (LEAs)  under  sections  2,  3, 4, 
and  6  of  I^b.  L  81-874  (Financial 
Assistance  for  Local  Educational 
Agencies  in  Areas  Affected  by  Federal 
Activity).  This  law  is  referred  to  in  this 
part  as  “the  Act.”  These  sections  are 
part  of  the  program  known  as  the  SAFA 
program  (S^ool  Assistance  in  Federally 
Affected  Areas). 


(a)  Purpose.  The  purpose  of  the  Pub.  L 
81-874  SAFA  program  is  to  help  LEAs  in 
areas  affected  by  Federal  activities  to— 

(1)  Meet  their  current  school 
expenses;  and 

(2)  Educate  children  residing  on 
certain  Federal  property. 

(b)  Section  2  of  the  Act  provides  for 
direct  grants  by  the  Commissioner  to 
certain  LEAs  in  whose  school  districts 
the  United  States  has  acquired  property. 

(c)  Section  3  of  the  Act  provides  for 
direct  grants  by  the  Commissioner  to 
LEAs  based  on  the  number  of  federally 
connected  children  attending  school  in 
the  LEA'S  school  district. 

(d)  Section  4  of  the  Act  provides  for 
direct  grants  by  the  Commissioner  to 
certain  LEAs  in  whose  school  districts 
there  has  been,  due  to  activities  of  the 
United  States,  a  sudden  and  substantial 
increase  in  the  number  of  children 
attending  school. 

(e)  Section  6  of  the  Act  requires  the 
Commissioner  to  arrange  to  provide  fi'ee 
public  education  to— 

(1)  Children  residing  on  Federal 
property; 

(2)  Children  of  members  of  the  Armed 
Services  on  active  duty;  and 

(3)  Children  of  certain  Federal 
employees  in  specified  cases  in  which 


(20  U.S.C.  1221e-3(a)(l)) 

§  115.4  Definitions. 

(a)  Definitions  in  the  Education 
Division  General  Administration 
Regulations  (EDGAR).  Hie  following 
terms  used  in  this  part  are  defined  in 
EDGAR  (Part  100(c)): 

Applicant 

Application 

Fiscal  year 

(20  U.S.C.  1221e-8(a)(l)) 

(b)  Terms  defined  by  statute.  The 
following  terms  are  defined  by  section 
403  of  the  Act: 

Child 

Conunissioner 

Current  expenditures 

Free  public  education 

Indian  lands — ^This  term  is  defined  in 
section  403(1)  under  the  heading 
“Federal  property." 

Local  educational  agency  (LEA) 


no  LEA  provides  suitable  free  public 
education  for  those  children. 

(20  U.S.C  236-240) 

§115.2  Purposes  of  these  regulations. 

(a)  The  purposes  of  these  regulations 
are — 

(1)  To  inform  LEA  applicants  and 
grantees  and  the  interested  public  of  the 
basic  requirements  of  the  Act; 

(2)  To  inform  LEAs  what  they  must  do 
to  obtain  financial  assistance  under  the 
Act  and  to  ensure  proper  accountability 
for  financial  assistance  which  they 
receive;  and 

(3)  To  regulate  in  areas  in  which  the 
Act  requires  the  Commissioner  to 
regulate  and  in  areas  in  which 
interpretation  of  the  Act  is  needed. 

(b)  These  regulations  do  not  repeat  or 
parapharse  every  provision  in  the  Act 
Several  sections  of  the  regulations 
summarize  the  Act  with  appropriate 
cross-references. 

(20  U.S.C.236-241;  1221e-(3)(a)(l)) 

§  115.3  Feder^  statutM  and  regulations 
on  nondtocrlmlnation.  < 

Each  grantee  and  each  agency  or 
department  with  whom  an  arrangement 
is  made  under  section  6  of  the  Act  shall 
comply  with  the  following  statutes  and 
regulations: 


(20  U.S.a  244) 

(c)  Definitions  in  this  part  “A” 
diildren  are  federally  connected 
children  defined  in  §  115.8(c). 

“B”  children  are  federally  connected 
children  defined  in  §  115.8(c). 

“Act"  means  title  I  and  title  IV  of  Pub. 
L  81-874  (8l8t  Congress)  as  amended, 
except  section  7  of  title  L 

“Average  daily  attendance"  (ADA)  is 
defined  in  section  403(a)(10)  of  the  Act 
as  amended.  The  last  sentence  of 
section  403(10) — ^which  was  added  to  the 
definition  by  section  1013  of  Pub.  L  95- 
561 — ^is  interpreted  to  include 
handicapped  children  who  meet  the 
other  requirements  of  the  sentence  and 
who  are  attending  private  schools. 

“County”  means — 


Subject 

statute 

Regulation 

Discrimination  on  the  basis  of  race,  color,  or 
national  otigia 

Title  V)  of  the  CM  Rights  Act  of  1964  (42  U.S.a 
2000d  through  20000-4). 

TWe  0(  of  the  Education  Amendments  of  1972  (20 
U.S.a  1681-1683). 

Section  504  of  Sie  RehabSlation  Act  of  1973  (29 
U.S.C.  794). 

The  Age  Discrimination  Act  (42  Ue.C  6101  er  segi) 

45CFRPwt80 

45CFr'p«189 

Discrimination  on  the  basis  of  handicap - 

Discrminialion  on  the  basis  of  age _ _ — 

45CFRPai184 

45CFRPwt90 

Parent 

State  educational  agency  (SEA) 
State 
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(1)  A  State  division  designated  as  a 
county  by  the  Secretaiy  of  Conunerce 
for  the  purpose  of  compiling  and 
report!^  data  for  counties; 

(2)  A  munidpality  or  other  State 
subdivision  that  is  not  designated  as  a 
county  or  part  of  a  county  by  the 
Secretary  of  Ccxnmerce  for  the  purpose 
of  compiling  and  reporting  data  for 
counties. 

‘’Entitlement”  means  the  amount  of 
financial  assistance  that  an  applicant 
may  receive  under  sections  2,  3,  and  4  of 
the  Act  if  the  appropriations  for  a  Hscai 
year  are  sufRcient  to  pay  all  claims. 

“Federal  property”  is  defined  in 
section  403(1)  of  the  Act. 

(1)  Section  403(1)  is  interpreted  to 
include  Federal  ships  owned  by  the 
United  States  and  whose  home  ports  are 
on  Federal  property. 

(2)  All  property  of  the  United  States 
that  was  transferred  to  the  United  States 
Postal  Service  and  that  before  the 
transfer  was  treated  as  Federal  property 
for  the  purposes  of  the  Act  is  considered 
Federal  property  for  two  years  beyond 
the  end  of  the  fiscal  year  in  which  the 
transfer  occurred. 

(20  U.S.C.  244(1);  Pub.  L  82-277  (April  24. 
1972).  86  StaL  124) 

“Federally  connected  children" 
means — 

(1)  For  purposes  of  section  3  of  the  ' 
Act  the  children  described  in  S  USA. 

(2)  For  purposes  of  section  4  of  the 
Act  children  whose  school  attendance 
in  the  schools  of  an  LEA  is  the  direct 
result  of  activities  of  the  United  States, 
carried  on  either  directly  or  through  a 
contractor. 

“Hold  harmless  provision"  means  a 
provision  of  law  guaranteeing  to  an  LEA 
a  level  of  Federal  assistance  that  would 
not  otherwise  be  available  to  it 

“Membership”  means  the  number  of 
chiHren  enroll  in  the  schools  of  an 
LEA  as  of  a  specific  date  in  the  school 
year. 

“Refugee”  metins  a  person  who  meets 
the  requirements  of  the  Migration  and 
Refugee  Assistance  Act  of  1962,  section 
2(bK3).  clauses  (A)  and  (B). 

“Revenue  fax>m  local  sources" — 

(a)  Means  any  of  the  following: 

(1)  Locally  received  and  retained 
funds  from  local  taxes. 

(2)  Funds  from  local  taxes  on  real 
property,  in  cases  in  which  those  funds 
are  collected  by  the  county  or  State  and 
returned  to  its  LEAs  in  the  same  amount 
as  collected. 

(3)  Funds  from  taxes  on  “Wherry- 
Spence"  housing  projects  located  on 
private  prc^rty. 


Note.^The  Wheny-Spence  Act  (12  UA.C 
1702  et  seq.)  pertains  to  federally  assisted 
housing  near  military  establishments. 

(b)  Does  not  mean  any  of  the 
following: 

(1)  Payments  under  Pub  L  81-874  or 
the  Johnson-O’Malley  Act. 

Note. — ^Tbe  "Johnsoo-O'Malley  Act”  (20 
U.S.C  452)  pertains  to  programs  of  assistance 
for  Indian  children  administered  by  the  U.S. 
Department  of  the  Interior. 

(2)  Fimds  firom  taxes  on  “Wherry- 
Spence”  housing  projects  located  on 
property  owned  by  tiie  United  States. 

(3)  Funds  from  local  taxes  on  real 
property,  in  cases  in  which  the  State 
collects  and  distributes  those  funds  to 
its  LEAs  on  a  formula  basis. 

“School  year”  means  the  period 
between  July  1  of  one  year  and  June  30 
of  the  next  year. 

“Uniformed  services”  means  the 
Army,  Navy,  Air  Force,  Marine  Corps. 
Coast  Guard,  Environmental  Science 
Services  Administration,  and  Public 
Health  Seryioe.’ 

(20U.S.C  236-241:244) 

§115.5  Wfho  Is  eligible  for  assistance 
under  section  2  (Federal  ownership  of 
certain  property)? 

(a)  An  LEA  may  be  eligible  for 
financial  assistance  under  section  2  of 
the  Act  if  the  United  States — 

(1)  Owns  property  in  the  school 
district  of  that  LEA  and 

(2)  Has  acquired  that  property  since 
193a 

(b)  ’Die  elements  of  eligibility  are 
stated  in  full  in  section  2(a)  of  the  Act. 

,  (c)  The  Act,  in  section  2,  states  a 

special  rule  with  respect  to  eligibility  of 
an  LEA  whose  school  district  has  been 
formed  since  1938  by  the  consolidation 
of  two  of  more  former  school  districts. 
(20  UA.C  237) 

§115.6  Who  it  eligible  for  aesiatanca 
under  section  3  (federally  connected 
children)? 

(a)  General.  An  LEA  is  eligible  for 
financial  assistance  under  section  3  of 
the  Act  if  it — 

(1)  Has  the  prescribed  number  of 
federally  connected  “A”  and  “B" 
children  in  ADA  in  its  schools:  and 

(2)  Provides  free  public  education  for 
those  children  during  that  school  year. 

(b)  Federally  connected  “A"  and  “B" 
children  are  defined  in  8  USE.  The 
number  of  these  children  must  be — 

(1)  At  least  400;  or 

(2)  A  number,  at  least  10.  equal  to 
three  percent  or  more  of  the  total 
number  of  children  who  were  in  ADA 
during  that  year  at  the  schools  of  the 


agency  and  for  whmn  the  lEA  provided 
free  public  education. 

(c)  Exceptions.  (l)(i)  If  it  has  at  least 
10  “A”  and  “B"  children  for  each  of  the  - 
two  years  after  it  has  met  the  “three 
percent”  requirement  in  subparagraph 
(b)(2),  an  L^  is  eligible  even  if  it  fails 
to  meet  the  three  percmit  requirement 
during  those  two  years.  The  conditions 
covering  this  exception  are  stated  fully 
in  section  3(c)(2)(AXu)  of  the  Act 

(ii)  This  exception  may  apply  even  to 
an  LEA  that  did  not  exist  in  one  or  both 
of  the  two  years  just  before  it  applies  for 
assistance.  However,  that  LEA  must  be 
composed  only  of  territory  that  was 
included  in  a  pre-existing  LEA  or  LEAs 
that  met  the  t^e  percent  requirement  ' 
for  one  or  both  of  those  years. 

(2)  The  Commissioner  may  waive  the 
throe  percent  requirement  tgferred  to  in 
subparagraph  (b)(2)  if  the  Commissioner 
determines  that  tl^t  requirement  would 
defeat  the  purpose  of  title  I  of  the  Act 

(3)  An  LEA  may  not  receive  any 
payments  based  on  federally  connected 
“B”  children  who  are  the  children  of 
refugees  unless  the  number  of  those 
children  is  at  least  20  percent  of  the  total 
number  of  children — 

(i)  Who  were  in  ADA  in  the  schools  of 
that  agency;  and 

(ii)  For  whom  the  agency,  during  the 
school  year,  provided  free  public 
education. 

Note. — “Refugee"  is  defined  in  §  115.4(e). 
(20  U.S.C  238) 

§11&7  Who  Is  eligible  under  section  4 
(sudden  and  substantial  toicrease  in 
attendance)? 

Generally  an  LEA  is  eligible  for 
financial  assistance  under  section  4  of 
the  Act  for  a  school  year  for  which  the 
Commissioner  determines  that — 

(a)  A  sudden  and  substantial  increase 
in  the  number  of  children  in  ADA  in  the 
schools  of  that  agency  has  been  the 
direct  result  of  activities  of  the  United 
States; 

(b)  The  activities  of  the  United  States 
have  placed  on  that  agency  a 
substantial  and  continuing  financial ' 
burden;  and 

(c)  The  agency  is  making  a  reasonable 
tax  effort  and  is  doing  what  it 
reasonably  can  to  obtain  other  financial 
assistance  but  is.  nevertheless,  unable  to 
meet  the  increased  costs  involved. 

(20  U.S.C.  239) 

§  115.8  Federally  connected  children 
under  section  3w 

(a)  General.  (1)  There  are  two  general 
categories  of  federally  connected 
children  counted  for  section  3.  They  are 
referred  to  in  diese  regulations  as  “A” 
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and  “B"  children.  “A"  children  are 
deHned  in  section  3(a)  of  the  Act;  "B” 
children  are  defined  in  section  3(b)  of 
the  Act. 

(2)  There  are  several  subcategories 
within  each  of  these  two  categories.  All 
these  federally  connected  children 
include  only  children: 

(i)  Who  were  in  ADA  at  the  schools  of 
an  LEA; 

(ii)  Who  received  free  public 
education  from  LEA  during  the  year  for 
which  financial  assistance  is  requested; 
and 

(iii)  Who  had  the  required  status  as 
federally  connected  children  while  they 
were  in  attendance  at  the  schools  of  the 
LEA. 

(3)  The  LEA  may  count  a  child  in  only 
one  category. 

(b)  “A" children.  These  are  children 
who  reside  on  Federal  property  and, 
except  for  the  children  residing  on 
Indian  lands,  whose  presence  has  some 
additional  relationship  to  a  Federal 
activity.  The  subcategories  of  “A” 
children  are  as  follows: 

(1)  A  child  who  resides  on  Federal 
property  with  a  parent  employed  on 
Federal  property  situated  in  whole  or  in 
part  in  the  same  State  as  the  school 
district  of  the  LEA. 

(2)  A  child  who  resides  on  Federal 
property  and  has  a  parent  on  active  duty 
in  the  uniformed  services. 

(3)  A  child  who  resides  on  Indian 
lands.  For  the  purposes  of  the  Act  this 
child  is  considered  to  be  the  same  as  a 
child  described  in  subparagraph  (2) 
above. 

(c)  “B”  children.  The  five 
subcategories  of  federally  connected 
“B"  children  are  as  follows: 

(1)  A  child  who  resides  on  Federal 
property. 

(2)  A  child  who  resides  with  a  parent 
employed  on  Federal  property  situated 
in  whole  or  in  part  in  any  county  in 
which  the  school  district  is  located. 

(3)  A  child  who  resides  with  a  parent 
employed  on  Federal  property  situated 
outside  the  coimty  of  the  school  district, 
but  in  whole  or  in  part  in  the  same  State 
as  the  school  district. 

(4)  A  child  who  does  not  reside  on 
Federal  property  but  has  a  parent  who  is 
on  active  duty  in  the  uniformed  services. 

(5) (i)  A  child  who  resides  with  a 
parent  who  was  a  refugee  at  any  time 
during  the  three  years  just  before  the 
fiscal  year  for  which  financial 
assistance  is  requested. 

Note. — “Refugee”  is  defined  in  S  115.4(e). 

(ii)  However,  this  subcategory  does 
not  include  any  child  with  respect  to 
whose  education  any  agency  of  the 
United  States  Government  has  made  a 


payment  for  that  fiscal  year  under 
Section  2(b)(4)  of  the  Migration  and 
Refugee  Assistance  Act  of  1962. 

(20  U.S.C.  238  (a),  (b)) 

Subpart  B— Application  Procedures 
$  1 15.9  Purpose  of  this  subpart 

(a)  This  subpart  describes  the  forms 
and  procedures  that  an  applicant  LEA 
must  use  in  applying  for — 

(1)  Assistance  under  sections  2,  3  and 
4  of  the  Act;  and 

(2)  The  hold  harmless  payments 
described,  in  §  115.27, 

(b) (1)  The  LEA  shall  file  an 
Application  for  Financial  Assistance  for 
Current  Expenditures  for  Public  Schools 
in  Areas  Affected  by  Federal  Activities 
(Form  RSF-1). 

(2)  An  LEA  applying  for  assistance 
imder  sections  2  and  3  may  also  submit 
an  application  for  preliminary  payment 
as  described  in  §  115.10. 

(c) (1)  The  applicant  shall,  as  a 
conation  of  entitlement,  furnish  the  ' 
Commissioner  with  the  information  and 
assurances  that  the  Commissioner 
considers  necessary  for  making  the 
appropriate  decisions  and  for  ensuring 
that  the  applicant  complies  with  the  Act 
and  regulations. 

(2)  The  Commissioner  notifies 
prospective  applicants  of  specific 
requirements  for  application  content  in 
program  information  packages  sent  to 
the  prospective  applicants. 

(d)  A  key  element  of  the  Application  ' 
for  Financial  Assistance  for  payments 
under  sections  3  and  4  (Form  RSF-1)  is 
the  membership  count.  The  data  derived 
from  this  count  is  the  basis  for 
determining  the  number  of  federally 
connected  children  in  ADA  in  the 
schools  of  the  LEA.  This  subpart,  in 

§  §  115.15  through  115.19,  sets  forth  the 
rules  for  making  the  membership  count. 
(20  U.S.C.  238,  239,  240(a).  (b)) 

§  1 1 5. 1 0  Application  for  preliminary 
payment 

(a)  Purpose.  The  purpose  of  a 
preliminary  payment  is  to  enable  an 
LEA  to  receive  payment  under  sections 
2  and  3  of  the  Act  as  early  as  possible  in 
a  school  year.  The  Commissioner’s 
ability  to  make  a  preliminary  payment  is 
dependent  on  the  receipt  and  amount  of 
an  appropriation.  If  an  appropriation 
does  not  contain  enough  ^ds,  the 
Commissioner  reduces  the  amount  of 
preliminary  payments. 

(b)  Who  is  eligible  for  a  preliminary 
payment?  An  LEA  that  applies  for  a 
preliminary  payment  is  eligible  for  that 
payment  if  the  Commissioner  has 
determined  it  to  be  eligible  to  receive  a 


payment  for  the  preceding  fiscal  year 
under  section  2  or  3. 

(c)  Procedures.  (1)  The  LEA  shall  send 
its  application  for  preliminary  payment 
to  the  Commissioner  through  its  State 
educational  agency  (SEA). 

(2)  The  LEA  shall  file  this  application 
with  the  Commissioner  before  October  1 
of  the  fiscal  year  for  which  the 
preliminary  payment  is  requested. 

(3)  The  LEA  is  responsible  for  seeing 
that  the  application  is  submitted  to  the 
Commissioner  on  time. 

(4)  The  application  must  be  in  writing, 
but  no  particular  form  is  required. 

(d)  Contents.  The  LEA  shall  in  the 
application  for  preliminary  payment 
request  a  payment  of  75  percent  of  the 
amount  it  was  eligible  to  receive  for  the 
preceding  fiscal  year. 

(20  U.S.C.  240(b)(2)) 

§  1 15.1 1  Applications  for  Financial 
Assistance:  Form  RSF-1 

(a)  Purpose.  The  Application  for 
Financial  Assistance  (Form  RSF-1) 
supplies  the  basic  information  that  the 
Commissioner  uses  in  computing 
entitlement. 

(b)  Procedure.  (1)  An  LEA  shall 
submit  this  application  for  a  fiscal  year 
within  the  deadlines  described  in 

§  115.12.  The  LEA  shall  send  the 
application  to  the  Commissioner  through 
its  SEA. 

(2)  The  SEA  shall  certify  the 
application. 

(3)  The  LEA  is  responsible  for  seeing 
that  the  application  is  submitted  to  the 
Commissioner  on  time. 

(20  U.S.C.  240(a)(1)) 

§  1 15.12  Application  for  Financial 
Assistance:  FUin^  dates. 

(a)  General.  An  LEA  shall  file  an 
application  for  financial  assistance  with 
the  Commissioner  on  or  before  January 
31  of  the  fiscal  year  for  which  the  LEA 
seeks  assistance.  The  Commissioner 
encourages  the  LEA  to  submit  its 
application  to  the  SEA  by  January  2,  to 
allow  the  SEA  time  to  forward  the 
application  to  the  Commissioner  by 
January  31. 

(b)  If  the  application  is  filed  directly 
with  the  Commissioner  on  or  before 
January  31  and  a  copy  is  filed  with  the 
SEA  on  or  before  January  31, 
Commissioner  considers  the  application 
to  be  timely  filed  if,  by  February  15,  the 
applicant  obtains  and  files  with  the 
Commissioner  the  certification  of  the 
application  by  the  SEA. 

(c)  Under  what  conditions  may  an 
LEA  file  an  application  after  January 
31? 

(1)  An  LEA  may  file  an  application 
after  January  31  if  any  of  the  following 
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events,  giving  rise  to  eligibility,  occurs 
after  January  31: 

(1)  The  United  States  Government 
initiates  or  reactivates  a  Federal 
activity,  or  acquires  property. 

(ii)  The  United  States  Congress  enacts 
new  legislation. 

(iii)  A  reorganization  of  school 
districts  has  taken  place. 

(iv)  Property,  previously  determined  in 
writing  by  the  Commissioner  not  to  be 
Federal  property,  is  determined  to  be 
Federal  property. 

(2)  The  LEA  shall  file  this  application 
witl^  60  days  after  the  event  occurs, 
but  not  later  than  the  end  of  the  fiscal 
year. 

(20  U.S.C  240(a)(1)) 

§  115.13  Amendments  to  applications  for 
financial  assistance:  Filing  dates. 

(a)  An  LEA  may  amend  its  application 
for  financial  assistance  within  60  days 
after  any  of  the  events  described  in 

§  115.12(c)  but  no  later  than  the  end  of 
the  fiscal  year. 

(b)  The  LEA  may  also  amend  its 
application  for  financial  assistance  no 
later  than  the  end  of  the  fiscal  year — 

(1)  For  additional  funds  under  section 
3(d)(2)(B)  of  the  Act; 

(2)  For  additional  funds  under  section 
4(d)  of  the  Act; 

(3)  For  adjustment  to  its  entitlement 
based  on  data  obtained  from  a  second 
membership  count;  or 

(4)  For  an  adjustment  to  entitlement 
based  on  actual  satisfactory  data  in  a 
case  where  actual  satisfactory  data  was 
not  available  when  the  application  was 
filed. 

(20  U.S.C.  240(a)(1)) 

$115.14  [Reserved] 

$115.15  How  membership  data  must  be 
obtained:  General 

(a)  The  Commissioner  determines  the 
amount  of  an  LEA’s  entitlement  on  the 
basis  of  information  in  the  application 
for  financial  assistance,  including 
information  regarding  the  membership 
of  federally  connected  children. 

(b)  In  its  application  for  financial 
assistance  the  LEA  shall  supply 
information  regarding  membership  on 
the  basis  of  any  coimt  as  described  in 
$$115.16  through  115.19. 

$115.16  First  or  only  count 

(a)(1)  An  applicant  shall  select  a  given 
date  in  the  current  school  year  as  the 
survey  day  for  making  the  coimt 

(2)  The  survey  date  of  the  first  or  only  ' 
count  must  be  at  least  three  days  after 
the  start  of  the  school  year. 


(3)  The  applicant  shall  use  the  same 
survey  date  for  all  schools  in  the  school 
district 

(b)(1)  As  of  the  survey  date,  the 
applicant  shall  count  the  membership  of 
all  federally  connected  children  falling 
in  the  categories  described  in  sections  3 
and  4  of  the  Act  who  are  in  the  school 
district 

(2)  The  LEA  shall  also  count  as  of  that 
same  date  the  membership  of  all 
children — federally  connected  and  non- 
federally  connected — ^who  are  in  all  the 
schools  in  the  school  district 

(3)  Section  115.4(c)  defines 
'‘membership." 

(20  U.S.C.  238,  239, 240(a)(1)) 

$  115.17  Second  count 

(a)  The  applicant  may.  but  is  not 
required  to,  make  a  second  count  of 
membership  during  the  last  quarter  of 
the  current  school  year. 

(b)  For  this  count  the  applicant  shall 
select  a  survey  date  in  that  quarter. 

(c)  The  applicant  shall  use  the  same 
survey  date  for  all  schools  in  the  school 
district 

(d)  Information  obtained  from  this 
coimt  is  used'in  amending  the 
application  for  financial  assistance, 
which  will  have  been  submitted  by  the 
time  of  this  second  count 

(20  U.S.C  238,  239,  240(a)(1)) 

$  115.18  Alternative  methods  for  making 
counts. 

The  applicant  may  use  one  of  two 
alternative  methods  in  making  the 
counts: 

(a)  The  applicant  may  conduct  a 
parent-pupU  survey  to  determine  the 
federally  connected  membership. 
Information  that  the  applicant  shall 
collect  in  the  survey  form  is  described  in 
$  115.19. 

(b)  The  applicant  may  determine 

federally  connected  membership  by 
obtaining  certificates  from —  .  > 

(1)  Employers  as  to  the  employment  of 
parents  of  diildren  claimed;  or 

(2)  Housing  officials  as  to  the 
residence  of  the  children  on  the  survey 
date;  or 

(3)  Both  (1)  and  (2),  if  necessary. 

(20  U.S.C  238, 239,  240(a)(1)) 

$  115.19  Parant-pupil  survey. 

The  parent-pupil  survey  used  as  the 
basis  for  a  membership  count  must  meet 
the  following  requirements: 

(a)(1)  The  survey  shall  be  filled  out  an 
signed  by  the  pupil’s  parent  as  the  term 
“parent”  is' defined  in  $  115.4(c). 

(2)  Some  other  person  may  complete 
and  sign  the  survey.  In  that  case  the 
survey  form  must  say— 


(i)  Why  that  person  instead  of  a 
parent  has  completed  it;  and 

(ii)  When,  how,  and  from  whom  the 
employment  and  residence  information 
was  obtained. 

(b)  The  survey  form  must  be 
completely  filled  out 

(c)  The  survey  must  include  the 
following  information: 

(1)  Pupil-enrollment  information 
induding — 

(1)  Name  of  pupil;  and 

(ii)  Date  of  birth. 

(2)  Pupil  residence  and  parent 
employment  information,  induding 

(i)  Address  of  pupil  residence — 
including  the  name  of  the  Federal 
facility  if  the  residence  is  on  Federal 
property; 

(ii)  Name  of  parent — the  same  as  that 
on  the  employer  payroll  records — ^who  is 
employed  on  Federal  property  and  with 
whom  the  pupil  resides,  unless  the 
parent  is  a  member  of  the  uniformed 
services  on  active  duty; 

(iii)  Name  and  address  of  Federal 
property  on  which  the  parent  is 
employed,  unless  the  parent  is  a 
member  of  the  uniformed  services  on 
active  duty; 

(iv)  If  the  parent  is  a  member  of  the 
uniformed  services  on  active  duty,  the 
name,  rank,  and  branch  of  service  of  the 
parent; 

(v)  If  the  parent  is  a  dvilian  employed 
on  a  Federd  vessel  the  name  of  the 
vessel  hull  number,  and  name  of  the 
controlling  agency; 

(vi)  The  signature  of  the  parent 
supplying  the  information  and  the  date 
of  the  signature;  and 

(vii)  the  name  and  address  of  the 
employer,  unless  parent  is  a  member  of 
the  uniformed  services  on  active  duty. 
(20  U.S.C  238,  239, 240(a).  (b)) 

Subpart  C— EntitlemanU  Under 
Sectiona  2, 3,  and  4  of  the  Act- 
interpretive  Ruiea  and  information 
Requirementa. 

$115.20  Notification  of  legal  changes 
affecting  boundaries.  Identity,  or 
administrativa  autho^  of  application  or 
grantae. 

(a)  An  applicant  or  grantee  shall 
notify  the  Commissioner  in  writing  as 
soon  as  practicable  of  any  legal  change 
affecting  its  boundaries,  its  identity,  or 
its  administrative  direction  and  control 
of  frae  public  education. 

(b)  The  applicant  or  grantee  shall 
furnish  whatever  information  the 
Commissioner  may  require  to  determine 
how  the  legal  change  affects  eligibility 
or  entitlements  or  both. 

(20US.C237.238.239.244(6)(A))  ' 
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$115.21  How  does  loM  of  legal  kfentlTy 
affect  LEA  eilgibtiny  or  eiiUUetneiil? 

(a]  This  section  applies  to  an 
applicant  or  grantee  that  ceases  to  be  an 
LEA  as  the  result  of  a  legal  change 
effective  before  tiie  end  of  the  regular 
school  year.  That  LEA  is  not  entitled  to 
any  payment  and  is  required  to  repay  to 
the  United  States  any  pasrment  made 
before  the  Commissioner  considered  the 
legal  change. 

(b)  Exceptions.  (1)  Repayment  by  the 
pre-existing  LEA  is  not  required  it  the 
Commissioner  makes  an  adjustment  in 
the  entitlement  of  a  successor  applicant 
for  the  payment  made  to  the  pre-existing 
LEA. 

(2)  Repayment  by  the  pre-existing 
LEIA  is  not  required  if  the  payment  that 
was  made — 

(i)  Does  not  exceed  the  amount  that 
would  have  been  payable  for  the  year 
for  the  children  claimed  by  the  pre¬ 
existing  LEA; 

(ii)  Was  based  on  children  who  are 
not  counted  by  any  other  applicant — 
under  sections  2,  3,  or  4  of  the  Act — for 
that  Hscal  year,  and 

(iii)  Was  based  on  children  who  were 
provided  free  public  education  for  the 
entire  school  year  by  the  pre-existing 
LEA  or  the  successor  non-applicant  LEA 
or  both. 

(20  U.S.C.  237,  238,  239,  244(6)(A]) 

§  1 15.22  How  is  eligibility  or  entitlement 
affected  if  an  LEA  assumes  jurisdiction  of  a 
previously  existing  applicant  or  recipient? 

(a)  This  section  applies  to  an  LEA 
that,  during  die  school  year,  assumes 
administrative  control  and  direction  of 
free  public  education  for  a  previously 
existing  applicant  or  recipient  LEA. 

(b)  Upon  application  the  newly 
formed  LEA  may  have  eligibility  and  its 
regular  entitlement  detemined  by 
whichever  of  the  following  ways  is  more 
favorable  to  it 

(1)  Based  on  die  entire  area  of  its 
jurisdiction  on  the  last  day  of  the  school 
year,  or 

(2] (i]  Based  only  on  the  area  acquired 
from  the  previously  existing  LEA. 

(ii)  However,  the  LEA  has  this  second 
option  only  if  the  pre-existing  agency 
was  determined  eligible,  or  would  have 
been  determined  eligible  except  for  the 
change  in  district  organization. 

(20  U.S.C.  237. 235.  238, 244(6)(A)) 

$115.23  EnttUement  of  successor  LEA  H 
pre-existing  LEA  was  eligible  under 
exceptiofis  to  Vie  "S  percent*  requirement 

(a)  This  section  applies  to  a  successor 
L^  described  in  $  115.22  but  only  if  the 
pre-existing  LEA  was  eligible  for  a 
section  3  payment  under  the  exceptions 
to  the  “3  percent*’  requirement  described 


in  $  115.6(bKl)-  (Section  115.^)(1) 
refers  to  LEAs  which  are  ehgible  for  two 
years  after  they  fail  to  meet  the  “3 
percent”  eligibility  requirement). 

(b)  In  this  case,  upon  application  the 
successor  LEA’s  section  3  entitlement  is 
based  cm — 

(1)  The  area  acquired  from  the  pre¬ 
existing  LEA;  and 

(2) (i)  The  entitlement  of  the  pre¬ 
existing  LEA  without  regard  to  the  3 
percent  requirement. 

(ii)  However,  the  Commissioner 
subtracts  from  the  successor  LEA’s 
payment  any  payment  made  to  the  pre¬ 
existing  LEA. 

(20  U.S.C.  238) 

$115.24  Sactioa  3(e)  entitlement  When  is 
there  a  substantial  decrease  in  the  number 
of  children? 

(a)  Section  3(e)  of  the  Act  provides  a 
“hold  harmless”  entitlement  in  certain 
cases  in  which  tiie  number  of  “A"  or  “B” 
children  or  both  in  an  LEA  has 
substantially  decreased  from  the 
immediately  preceding  fiscal  year 
because  of  a  decrease  or  cessation  of 
Federal  activities  in  the  same  State  as 
the  applicant. 

(b)  This  decrease  is  considered 
substantial  if  it  equals — 

(1)  At  least  3  percent  of  the  current 
school  year’s  total  ADA;  and 

(2)  At  least  10  “A”  and  “B”  children  in 
ADA. 

(20  U.S.C  238(e)) 

$115.25  When  is  a  parent  considered  to 
be  “employed  on  Federal  property”  for  the 
purpose  of  section  3  of  the  Act? 

A  parent  is  “employed  on  Federal 
property”  if  the  Commissioner 
determines  that — 

(a)  ’The  parent  normally  reports  to 
work  on  Federal  property; 

(b)  Tlw  parent  normally  receives  work 
instructions  on  Federal  property;  and 

(c)  The  parent  normally  has  work 
attendance  initially  recorded  while  on 
Federal  property. 

(20  U  AC  238  (a),  (b)) 

$115.26  Section  4(a)  sntitismsnts;  When 
does  an  increase  In  the  number  of  children 
in  ADA  result  from  a  UiS.  acMty? 

(a)  A  United  States  activity  may  be 
carried  on  by  the  United  States  either 
directiy  or  under  a  contractor.  Any  other 
activity  is  not  considered  a  United 
States  activity. 

(b) (1)  ’The  Commissioner  considers 
any  increase  in  ADA  to  have  resulted 
fi*om  United  States  activity  if  the 
number  of  employees  engaged  in  United 
States  activity  in  the  current  school  year 
has  increased  from  the  preceding  year. 


(2)  This  increase  in  the  number  of 
employees  may  result  from — 

(i)  Expansion  of  the  United  States 
activity;  or 

(ii)  A  change  in  job  requirements  for 
the  United  States  activity  tiiat  has 
caused  new  employees  with  different 
skills  to  move  into  the  school  district  of 
the  LEA. 

(20  U.S.C.  239(a]) 

$  11&27  Adjustments  to  payments  reistsd 
to  special  hold  harmless  provisions  under 
Pub.  L.  93-380. 

(a)  GeneraL  There  are  two  hoki 
harmless  provisions  that  guarantee,  to 
the  extent  of  available  appropriations, 
an  overall  payment  to  eligible  LEAs. 

(b)  Hold  harmless  provision  if  there  is 
a  decrease  or  cessation  of  Federal 
activities  on  military  installations.  This 
hold  harmless  provision  guarantees  a 
level  of  payment  to  certain  LEAs  whose 
ADA  of  children  counted  under  the  Act 
has  decreased  as  a  direct  result  of  a 
decrease  in  or  cessation  of  Federal 
activities  on  a  military  installation 
announced  by  the  Federal  government 
on  or  after  April  16, 1973. 

(1)  Guaranteed  level  of  payment.  The 
level  of  payment  for  the  first  year  of 
eligibility  and  each  succeeding  year  for 
which  an  application  if  filed  is  90 
percent  of  the  LEA’s  entitlement  under 
section  3  for  the  preceding  year. 

(2)  Required  decrease  in  ADA.  No 
payment  will  be  made  unless  the 
decrease  in  the  ADA  under  section  3  is 
at  least  10  percent  for  any  cme  of  the 
following — 

(i)  Fiscal  year  1974  section  3  ADA 
compared  to  fiscal  year  1973  section  3 
ADA; 

(ii)  Fiscal  year  1975  section  3  ADA 
compared  to  fiscal  year  1974  section  3 
ADA;  or 

(iii)  Fiscal  year  1975  section  3  ADA 
compared  to  fiscal  year  1973  section  3 
ADA. 

(3)  Type  of  announcement  required 
The  decrease  in  or  cessation  of  Federal 
activities  must  have  been  due  to  an 
official  announcement  or  order — 

(i)  Issued  by  the  Federal  government; 
and 

(ii)  Speciafly  referring  to  a  particular 
military  insta^tion  or  installations. 

(4)  "Military  installation'' defined  In 
this  section  “military  installation” 
means  a  facility,  camp,  or  base  operated 
by  or  under  tiie  jurisdiction  of  the 
Armed  Forces  of  the  United  States, 

(5)  Required  data  and  information.  In 
or^r  to  receive  this  hold  harmless 
pa3rmenL  an  applicant  must  provide  to 
the  Commissioner  whatever  data 
information  the  Commissioner  considers 
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necessary  to  establish  the  basis  for 
payment 

(c)  Hold  harmless  provision 
guaranteeing  payment  for  “B"  children. 
(l}(i)  This  hold  harmless  provision 
guarantees  to  an  LEA  for  “B"  children  a 
payment  that  is  not  less  than  90  percent 
of  the  amoimt  the  LEA  received  for  “B” 
children  for  the  preceding  year. 

(ii)  The  amount  received  for  “B” 
children  for  the  preceding  year  may 
have  been  received  throu^  section  3(b) 
of  the  Act  or  either  of  the  hold  harmless 
provisions  described  in  this  section  or 
both. 

(2)  Eligible  LEAs.  An  applicant  is 
eligible  under  this  hold  ha^ess 
provision  if,  during  the  year  of 
application,  the  number  of  children  in 
either  of  the  following  categories  is 
equal  to  10  percent  or  more  of  the 
number  of  “B”  children  for  that  yean 

(i)  A  cUld  who  resides  with  a  parent 
employed  on  Federal  property  in  a  State 
other  dien  the  State  in  wUch  the 
applicant  is  situated  but  that  is  within 
reasonable  commuting  distance  of  the 
applicant 

(ii)  A  child  who  resides  with  a  parent 
employed  on  Federal  property  in  a 
coimty  outside  the  county  in  which  the 
applicant  is  situated  but  within  the  same 
State. 

(3)  Reasonable  commuting  distance. 

(i)  In  determining  whether  a  particular 
Federal  property  is  within  reasonable 
commuting  distance,  any  prior 
determination  for  that  property  under 
the  Act  is  controlling,  unless  the 
applicant  presents  new  information 
justifying  a  reconsideration  of  that 
determination. 

(ii)  Any  Federal  property  located  in 
the  same  State  as  die  applicant  is 
considered  to  be  within  reasonable 
commuting  distance. 

(d)  Savings  clauses  do  not  create 
separate  entitlements.  The  hold 
harmless  provisions  described  in  this 
section  do  not  create  separate 
entitlements  to  be  added  individually  to 
the  basic  Pub.  L  81-874  payment  The 
amount  of  payment  guaranteed  by  these 
hold  harmless  provisions  is  computed  by 
subtracting  (1)  any  payment  under 
section  3  of  the  Act  from  (2)  the  highest 
level  of  payment  that  is  guaranteed  by 
either  hold  harmless  provision. 

(e)  Rights  of  successor  LEAs.  (1)  Hold 
harmless  provision  if  there  is  a  decrease 
or  cessation  of  Federal  activities  on 
military  installations,  (i)  An  applicant 
LEA  not  in  existence  the  preceding 
fiscal  year  may,  nevertheless,  receive 
this  hold  harmless  guarantee  if  it  is 
composed  only  of  territory  that  was 
formerly  included  in  a  predecessor  LEA 
or  LEAs  that — 


(A)  Were  determined  eligible  under 
this  hold  harmless  provision;  and 

(B)  Received  for  the  preceding  fiscal 
year  a  net  payment  under  either  section 
3  of  the  Act  or  this  hold  harmless 
provision. 

(ii)  The  successor  LEA's  hold 
harmless  payment  is  based  on  the 
section  3  entitlements — plus  any 
amoimts  added  to  satisfy  the 
guarantee— of  all  the  predecessor  LEAs. 

(2)  Hold  harmless  guaranteeing 
payment  for ”  children,  (i)  An 
applicant  LEA  not  in  existence  the 
preceding  fiscal  year  may  nevertheless 
receive  this  hold  harmless  guarantee. 

(ii)  The  successor  I£A*s  hold 
hamless  payment  is  based  on  the  net 
amount  paid  for  the  preceding  year 
under  section  3(b)— plus  any  amount 
added  to  satisfy  the  guarantee — ^to  any 
predecessor  L^  or  LEA’s. 

(iii)  For  the  purpose  of  computing  this 
hold  harmless  amount  the  Commissioner 
does  not  consider  the  section  3(b) 
payment  to  a  predecessor  LEA  u^ess  all 
of  the  territory  of  that  LEA  is  included  in 
the  territory  of  the  successor  LEA. 

(Pub.  L  03-380,  sec.  305(b)(2):  Sen.  Kept  No. 
93-763,  pp.  206,  207  (1974)) 

8115.28  Computationa. 

(a)  This  section  describes  the  manner 
in  which  the  Commissioner  computes 
the  average  daily  attendance  (ADA)  of 
federally  connected  pupils  for  each 
category  in  sections  3  and  4  of  the  Act — 
for  the  fiscal  year  in  question — in  order 
to  determine  entitlements  under  those 
sections. 

(b)  If  the  applicant  is  making  only  one 
count,  the  Commissioner — 

(1)  Determines  the  ratio  of  total  ADA 
to  total  membership  for  the  previous 
school  year,  and 

(2)  Multiplies  this  ratio  by  the  total 
membership  of  federally  connected 
pupils  in  each  subcategory  (obtained  as 
described  in  8 115.16).  This  product  is 
the  ADA  of  federally  connected  pupils 
in  each  subcategory. 

(c)  If  the  applicant  is  making  two 
counts;  die  Commissioner — 

(1)  Adds  the  total  federally  connected 
membership  for  each  subcategory  for 
each  count; 

(2)  Divides  that  sum  by  two  to 
compute  the  average  federally 
connected  membership  for  each 
subcategory  for  both  counts; 

(3)  Determines  the  ratio  of  total  ADA 
to  total  membership  for  the  previous 
school  year;  and 

(4)  Multiplies  this  ratio  by  the  average 
federally  connected  membmhfy  in  each 
subcategory  obtained  as  described  in 
subparagraph  (2)  above. 


This  product  is  the  ADA  of  federally 
connected  pupils  in  each  subcategory. 

(20  U.S.C  238, 239, 240(a)(1)) 

8115.29  Conversion  Of  average  daOy 
membership  to  ADA. 

(a)  This  section  applies  only  to  LEAs 
in  a  State  that— 

(1)  Reimburses  its  LEAs  based  on 

average  daily  membership— rather  than 
on  ADA;  ) 

(2)  Does  not  require  I£As  to  keep 
records  based  on  ADA. 

(b)  The  Commissioner  determines  the 
total  ADA  for  these  LEAs  by  using  the 
national  average  ratio  of  ADA  to 
average  daily  membership,  based  on 
data  obtained  by  the  National  Center  for 
Educational  Statistics  for  the  second 
year  before  the  fiscal  year  for  which 
financial  assistance  is  being  requested. 

(c)  The  LEA  then  multiplies  its 
average  daily  membership  by  that  ratio 
to  arrive  at  its  total  ADA. 

(20  U.S.C  244(10)) 

Subpart  D— Generally  Comparable 
Local  Educational  Agendas;  Local 
Contribution  Rate 

8115.30  Purpose  of  this  subpart 

The  purpose  of  this  subpart  is  to 

interpret  section  3  of  the  Act  with 
respect  to  local  contribution  rates  and  to 
e}q>lain  how  the  Commissioner 
determines  other  school  districts  to  be 
generally  comparable  to  the  school 
district  of  the  applicant  This  subpart 
also  states  procedures  that  SEAs  and 
applicants  must  follow  so  that  the 
Commissioner  can  make  the  necessary 
decisions  on  these  matters. 

(20  U.S.C  238(d)(3).  239) 

8115.31  Computation  of  local 
contribution  rate. 

(a)  General.  (1)  The  local  contribution 
rate  for  an  applicant  under Isection  3  of 
the  Act  is  the  per  child  amotmt  an 
applicant  nee^  for  current  school 
expenditures  due  to  the  presence  of 
federally  connected  children. 

(2)  To  compute  the  local  contribution 
rate,  the  Commissioner  first  determines 
the  aggregate  current  expenditures  from 
local  sources — made  during  the  second 
year  before  the  fiscal  year  of  the 
application— of  school  districts  that  the 
Commissioner  has  found  to  be  generally 
comparable  to  the  applicant  school 
district 

(3)  The  Commissioner  then  divides 
this  aggregate  amount  by  the  aggregate 
number  of  children  in  ADA  to  whom 
those  LEAs  provided  free  public 
education  during  the  second  preceding 
fiscal  year.  The  quotient  is  the  local 
contribution  rate  for  the  applicant 
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(b)  Exceptions.  (1)  The  Act  states  the 
minimum  local  contribution  rate. 

(2)  The  Act  allows  the  Commissioner 
to  increase  an  LEA’s  regular  local 
contrttiation  rate  in  certain  cases  where 
the  school  district  of  that  LEA  has 
unusual  geographic  factors  that  affect  its 
current  school  expenditures.  This  rule 
and  the  method  by  which  the 
Commissioner  determines  the  increase 
are  stated  in  the  Act. 

(20  U.S.C.  238(d)(3)) 

§115w32  Jnriedicttons  not  covered  by 
general  rule  on  local  contribution  rates. 

(a)  The  Commissioner  is  not  required 
to  apply  §  115.31  to  LEAs  in — 

(1)  Puerto  Rico,  Wake  Island,  Guam, 
American  Samoa,  the  Virgin  Islands,  or 
the  Northern  Marianas; 

(2)  Any  State  in  which  a  substantial 
portion  of  the  land  is  unorganized 
territory;  or 

(3)  Any  State  in  which  there  is  only 
one  L^. 

(b)  The  Act  states  a  special  rule  with 
respect  to  determining  the  local 
contribution  rate  for  LEAs  in  those 
jurisdictions. 

(20  U.S.C.  238(d)(3)(B)(iii),  (C)} 

§  115.33  How  does  the  Commissioner 
decide  which  school  districts  are  generally 
comparable  to  the  appHcanfs  school 
district? 

The  Commissioner,  in  consultation 
with  the  SEA  and  the  LEA  applicant, 
approves  either  one  of  the  foDowing 
basic  methods  to  determine  which 
school  districts  are  generally 
comparable  to  the  applicant’s  school 
district: 

(a)  Und^  the  hrst  method  die  State 
classifies  all  of  its  school  districts  into 
groups  of  districts  that  are  generally 
comparaUe  to  each  other. 

(b)  Under  the  second  method  the 
applicant  selects  the  school  districts  in 
the  State  that  the  applicant  consider  to 
be  generally  comparable  to  its  sdiool 
district. 

(20  U.S.C  238(d)(3).  239) 

§115J4  Deadine  for  SEA  submittal  of 
comparabHfly  recommeiKlatlon  and  data. 

For  the  purpose  of  §S  115.35,  through 
115.37,  the  Sl^  shall  submit  its 
recommendation  and  data  to  the 
Commissioner  by  September  1  before 
the  fiscal  year  for  which  local 
contribution  rates  are  being  determined. 
(20  U.S.C.  238(d)(3).  239) 


§115JS  First  metlKXl  for  determining 
generally  comparable  school  cRstrlcts: 
Classifying  aN  the  school  districts  m  a 
State. 

The  State  places  each  of  its  school 
districts  into  one  or  another  group  (as 
described  in  §  115.33(a))  based  on  the 
following  principal  factors: 

(a)  State  legal  classification. 

(b)  ADA. 

(c)  Per  Pupil  cost. 

(d)  Grade  span  maintained  in  the 
school  district. 

(e)  Economic  diaracteristics  of  the 
school  district,  (for  example,  whether 
the  school  district  is  located  in  an  area 
that  is  primarily  agricultural,  industrial, 
or  commercial;  and  whether  the  area  is 
urban  or  raral). 

(f)  Cost  per  pupil  in  ADA  paid  from 
local  source  fimds  only., 

(g)  Percent  of  pupils  transported. 

(h)  Pupil-teacher  ratio. 

(i)  Assessed  local  real  property 
valuation  per  pupil  in  ADA. 

(i)  Ratio  of  assessed  value  of  real 
property  to  true  value. 

(k)  Tax  rate  levied  on  real  property  for 
current  expenses  only  and  for  all  school 
purposes. 

(l)  Teacher  salary  schedule. 

(m)  Curricula  offered. 

(n)  Other  relevant  factors. 

(20  U.S.C.  238(d)(3),  239) 

§11&3«  What  data  must  the  SEA  furnish 
under  S  11S.3S? 

The  SEA  shall  famish  to  the 
Commissioner  whatever  data  the 
Commissioner  requires  in  order  to 
approve  the  group  rates  requested  by 
the  SEA  as  d^ribed  in  f  115.35.  The 
Commissioner  notifies  the  SEA  each 
year,  in  a  memorandum,  what  specific 
information  must  be  submitted. 

(20  U.S.C.  238(d),  235(5)) 

§  115.37  Altamata  method  of  classifying 
an  LEA’S  in  a  Stale  into  generally 
comparable  groups. 

(a)  This  sectioa  describes  an  alternate 
way — to  the  first  method  described  in 

§  115.35 — in  which  the  ^A  places  each 
school  district  in  the  State  into  one  or 
another,  group.  The  Conumssioner 
allows  this  alternate  method  in  States 
where  the  majority  of  LEAs — 

(1)  Are  not  applicants;  and 

(2)  Provide  public  education  to 
the  majority  of  public  elementary  and 
secondary  pupils  in  the  State. 

(b)  Under  the  alternate  method,  die 
S^  divides  each  group  established 
imder  §  115.35  into  applicant  school 
districts  and  non-applicant  school 
districts.  In  each  group  the  school 
districts  of  the  non-applicants  must 
generallly  number  at  least  5.  The  data 


for  school  districts  of  non-applicants 
determines  the  local  contribution  rate 
for  the  applicants  in  each  group. 

(c)  This  alternate  method  produces  a 
local  contribution  rate  which  is  not  ^ 
distorted  by  the  presence  of  federally 
connected  children  in  the  school 
districts  that  are  being  compared  to  the 
applicant’s  school  district. 

(U.S.C.  238(d)(3),  23^ 

§  115.38  Second  method  for  determining 
generally  comparable  school  districts. 

(a)  This  section  applies  in  cases  in 
which  the  Commissioner  after 
consultation  with  the  SEA,  uses  the 
second  method  described  in  I  tl5.33(b) 
for  determining  con^arable  school 
districts. 

(b)  The  applicant  identifies  generaHy 
five  school  (fistricts  that  it  considers  to 
be  generally  comparaUc  to  its  school 
district. 

(c)  In  its  application,  the  applicant 
makes  this  id^tification  based  on  a 
minimum  of  five  of  the  criteria  listed  in 
§  115.35. 

(d)  If  comparability  is  not  established, 
the  local  contributioa  rate  for  the 
applicant  is  the  minimum  rate  allowable 
un^  the  Act  for  that  State. 

(20  U.S.C.  238(d)(3),  239) 

§115.39  What  data  must  the  SEA  furnish 
under  9 115.38? 

The  SEA  shall  furnish  to  the 
Commissioner  whatever  data  the 
Commissioner  requires  ip  order  to 
approve  the  use  od  the  second  method. 
The  Commissioner  notifies  the  SEA  each 
year,  in  a  memorandum,  what  specific 
information  must  be  submitted. 

(20  U.S£.  23a(d)) 

Subpart  E— Adminiatrative  Hearing; 
Judicial  Review 

$115.40  Purpose  of  this  subpart. 

This  subpart  governs  the  opportunity 
for  an  applicant  or  grantee  to  have  an 
administrative  hearing  and  judicial 
review  on  matters  arising  under  the  Act. 
(20US.C  240(g)) 

$115.41  Opportunity  for  adadnistrative 
hearing  and  Judicial  ravtaw. 

An  LEA  that  is  adversely  afi^ed  or 
aggrieved  by  an  action  of  the 
Commissioner  is  entitled  to  an 
administrative  hearing  and  Jwdicial 
review  of  that  action. 

(20  USuC.  240(g)) 

§115.42  Request  for  hearing. 

(a)  An  LEA  requesting  (or  an 
administrative  hearing  shall  file  its 
request  in  writing  with  the 
Commissioner  within  6  days  after 
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receiving  written  notice  of  the 
Commissioner’s  action. 

(b)  The  LEA  shall  support  its  request 
with  a  written  statement  indicating  the 
issues  of  fact  and  law  on  which  the 
request  is  based. 

(20US.C.240(g]) 

$115.43  Administrative  hearing 
procedure. 

Appointment  of  the  administrative 
hearing  officer  and  hearing  procedures 
are  governed  by  rules  stated  in  the 
Administrative  Procedure  Act  (Chapter 
5  of  Title  5,  United  States  Code). 

(20  U.S.C.  240(g);  5  U.S.C.  551,  554-559;  R 
Kept  KS-113. 95th  Cong.  1st  Sess.  112) 

$115.44  Judicial  review. 

Judicial  review  of  the  Commissioner’s 
action  is  governed  by  the  provisions  of 
Chapter  7  of  Title  5,  United  States  Code. 
(20  U.S,C  240(g));  5  U.S.C.  701-706) 

Subpart  F— Records  and  Reports 
Required  by  the  Commissioner, 
Ac^ustments  or  Recovery  of  Excessive 
Payments. 

$115.45  What  records  must  a  grantee 
maintain? 

(a)  An  applicant  or  grantee  shaU 
maintain  adequate  written  records  to 
prove  its  entitlement  to  whatever 
amount  of  payment  it  received  under 
this  part  for  any  fiscal  year. 

(b)  On  request  the  applicant  or 
grantee  shall  make  its  records  available 
to  the  Commissioner  for  the  purpose  of 
examination  or  audit 
(20US.C.1232f) 

$115.48  How  long  must  a  grantee 
maintain  records? 

A  grantee  shall  keep  all  the  records 
referred  to  in  $  115.45  until  the  later  of 
the  following: 

(a)  Five  years  after  the  end  of  the 
fisc^  year  for  which  the  funds  were 
received;  or 

(b)  If,  the  records  have  been 
questioned  on  Federal  audit  or  review, 
until  the  question  is  finally  resolved  and 
the  necessary  adjustments  to  payments 
have  been  made. 

(20U.S.C.1232f(a)) 

$  115.47  Adjustment  or  recovery  for 
excessive  payment 

(a)  If  the  Commissioner  determines 
that  a  grantee  has  received  a  payment  in 
excess  of  what  it  should  have  received 
under  the  Act  and  this  part  the 
Commissioner  deducts  the  amount  of 
the  excessive  payment  from  subsequent 
payments  to  which  the  grantee  is 
entitled  under  the  Act 


(b)  If  the  grantee  is  not  entitled  to 
subsequent  payments  under  the  Act  ffie 
grantee  shall  refund  the  amount  of  the 
excessive  payment  to  the  Commissioner. 
(20U.S.Cl232d) 

$  1 15.48  Information  submitted  after 
deadWnea. 

(a)  General  The  Commissioner  does 
not  consider  information  submitted  by 
an  applicant  or  graqtee  after  die 
deadlines  prescribed  in  subpart  B  for 
submission  of  applications  and 
amendments  to  applications. 

(b)  Information  solicited  by  the 
Commissioner.  After  the  deadlines 
prescribed  in  subpart  B,  the 
Commissioner  may  solicit  from  the 
grantee,  in  writing,  additional  clarifying 
information  for  the  purpose  of 
processing  an  applicaiton. 

(20  U.S.C.  240(a);  1221e-3(a)(l)) 

Subpart  G--Detenninatiions  Under 
Section  5(cl) 

$  115.49  Scope  and  purpoae. 

The  regulations  in  this  subpart  apply 
only  to  the  determinations  of  the 
Commissioner  under  section  5(d)  of  the 
Act  as  amended.  Ihey  do  not  establish 
definitions  or  standards  for  any  other 
purpose. 

(20  U.S.C  240(d);  sections  304(c).  305(a)(2)  of 
Pub.  L.  93-380;  section  330(a)  of  Pub.  L  04- 
482;  and  section  1006  of  Pi^.  L  95-561) 

$115.50  Treatment  of  State  aid  programs 
in  general. 

(a)  Statutory  provisions.  (1)  Section 
5(d)(1)  of  the  Act  provides  ffiat,  except 
in  section  5(d)(2),  no  payment  may  be 
made  to  any  local  educational  agency 
within  a  State  which  takes  into 
consideration  payments  under  section  5 
of  the  Act  in  determining  the  eligibility 
of  any  agency  for  State  aid,  or  the 
amount  of  that  aid,  with  respect  to  free 
public  education  during  the  fiscal  year 
of  those  payments  or  the  preceding 
fiscal  year,  or  which  makes  aid 
available  in  such  a  manner  as  to  result 
in  less  State  aid  to  any  agency  which  is 
eligible  for  payments  under  the  Act  than 
that  agency  would  receive  if  it  were  not 
so  eligible. 

(2)  Section  5(d)(2)  of  the  Act  provides 
that,  if  a  state  has  in  efiect  a  program  of 
State  aid  for  free  public  education  for 
any  fiscal  year,  which  is  designed  to 
equalize  expenditures  for  fi«e  public 
education  among  the  local  educational 
agencies  of  that  State,  payments  under 
the  Act  may  be  taken  into  consideration 
by  that  State  in  determining  (i)  the 
relative  financial  resources  available  to 
local  educational  agencies  in  that  State 
and  (ii)  the  relative  financial  need  of 


those  agencies  for  the  provision  of  free 
public  education  for  c^dren  served  by 
those  agencies,  subject  to  the  provisions 
in  that  section. 

(3)  Section  5(d)(2)(A)(ii)  of  the  Act 
provides  that,  a  State  t^s  payments 
under  the  Act  into  consideration  in 
accordance  with  section  5(d)(2).  the 
State  may  do  so  only  to  the  extent  of  the 
proportion  that  the  local  revenues  of  a 
local  educational  agency  covered  under 
the  equalization  part  of  a  State  aid 
program  are  of  that  agency’s  total  local 
revenues  for  education. 

(4)  Section  5(d)(2)(C)  of  the  Act,  as 
added  by  Pub.  L.  94-482  provides  that  no 
payment  under  the  Ant  may  be  withheld 
finm  and  no  repayment  may  be  required 
of  any  State  or  local  educational  agency 
because  of  any  noncompliance  with 
section  5(d)(2)(A)  of  the  Act  or  this 
subpart  prior  to  Jxily  1, 1977  if  that  State 
had  a  program  of  State  aid  whose 
procedures  were  designed  to  equalize 
expenditures  for  free  public  education 
among  those  agencies  in  effect  on 
October  12. 1976. 

(5)  No  SEA  or  LEA  is  required — 
because  of  non-compliance  with  this 
subpart — ^to  repay  to  the  Commissioner 
funds  distributed  under  the  Act  for 
school  year  1977-1978  if  that  State  has 
an  equalization  program  for  school  year 
1978-1979  that  complies  with  this 
subpart.. 

(20  U.S.C.  240(d);  RR.  Kept  No.  94-1701, 235 
(1976);  Section  1006(b)  of  Pub.  L  05-561) 

(b)  General  rules.  (1)  Except  as 
prortded  in  paragraph  (b)(2)  of  this 
section,  a  State  may  take  into 
consideration  payments  imder  the  Act  in 
allocating  State  aid  if  that  State  has  a 
program  of  State  aid  which  qualifies 
under  $  115.51.  However,  those 
payments  may  be  taken  into 
consideration  for  each  affected  local 
educational  agency  only  in  the 
proportion  described  in  $  115.55. 

(2)  No  program  of  State  aid  may 
qualify  under  this  subpart  if  a  court  of 
ffiat  State  has  determined  by  final  order, 
not  under  appeal,  that  the  program  fails 
to  equalize  expenditures  for  free  public 
education  among  local  educational 
agencies  within  the  State  or  otherwise 
violates  law. 

(3)  The  Commissioner  %vill  not 
interpret  any  of  the  provisions  of 
SS  115.51, 115.52,  and  115.54  so  as  to 
consider  any  part  of  a  State  aid  pro^am 
which  allocates  tunds  for  the  additional 
cost  of  providing  firee  public  education 
for  children  with  special  educational 
needs  as  disequalizing  expenditures  for 
firee  public  education.  For  the  purposes 
of  this  subpart,  children  with  special 
education^  needs  are  handicapped 
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children,  non-English  speaking  children, 
economically  disadvantaged  children, 
gifted  and  talented  children  and  the  like. 

(20  U.S.C.  240(d)(2);  20  U.S.C.  .242(b)) 

(c)  Data  for  determinations. 
Determinations  imder  this  subpart 
requiring  the  submission  of  financial  or 
school  population  data  may  be  made 
either  (i)  On  the  basis  of  data  for  the 
fiscal  year  preceding  the  fiscal  year  of 
determination  if  the  same  program  was 
then  in  effect;  or  (ii)  On  the  basis  of 
estimates  of  data  for  the  fiscal  year  of 
determination.  Data  submitted  must  be 
the  most  currently  available  and 
complete  data,  whether  based  on 
revenues  or  murent  expenditures. 
Estimates  submitted  by  a  State 
educational  agency  or  other  appropriate 
State  agency  must  set  forth  the 
assumptions  upon  which  such  estimates 
are  founded,  must  be  accompanied  by 
an  assurance  as  to  their  accuracy,  and 
must  be  adjusted  by  actual  data  for  the 
fiscal  year  of  determination  as  soon  as 
available  for  the  purpose  of  verification. 
(20  U.S.C.  240(d);  242(b)) 

(d)  Definitions.  For  the  purposes  of 
this  subpart,  the  following  terms  shall 
have  the  meanings  indicated  below: 

(1)  “State  aid”  means  any 
contribution,  no  repayment  for  which  is 
expected,  which  is  made  by  a  State  to  or 
on  behalf  of  local  educational  agencies 
within  the  State  for  current  expenditures 
in  the  provision  of  fi'ee  public  education; 

(2)  “Equalize  expenditures"  means  to 
meet  the  standards  set  forth  in  §  115.51; 

(3)  “Current  expenditures”  means  the 
total  charges  incurred  for  the  benefit  of 
the  school  year  in  an  elementary  or 
secondary  school  program,  exclusive  of 
capital  outlay  and  debt  service  for 
capital  outlay. 

(4)  “Revenue"  means  an  addition  to 
assets  which  does  not  increase  any 
liability,  does  not  represent  the  recovery 
of  an  expenditure,  does  not  represent 
the  cancellation  of  certain  liabilities 
without  a  corresponding  increase  in 
other  liabilities  or  a  decrease  in  assets, 
and  does  not  represent  a  contribution  of 
fund  capital  in  food  service  or  pupil 
activity  funds.  Furthermore,  for  the 
purposes  of  this  subpart,  the  term 
“revenue”  includes  only  revenue  for 
current  expenditures. 

(20  U.S.C.  240(d)(2)) 

§  1 15.51  General  qualifying  standard  for 
State  aid  programs. 

(a)  General  standard.  For  the 
purposes  of  section  5(d)(2)  of  the  Act, 
the  Commissioner  will  consider  a 
program  of  State  aid  to  be  designed  to 
equalize  expenditures  for  fi«e  public 


education  among  local  educational 
agencies  in  that  State  if  the  program — 

(b)  Is  authorized  by  State  law  in  effect 
for  the  fiscal  year  for  which  the 
determination  under  this  subpart  is 
made: 

(c)  Provides  for  the  apportionment  of 
State  aid  among  local  educational 
agencies  in  the  State  in  order  to  carry 
out  the  objectives  of  the  program; 

(d)  Provides  that  in  detrmining  the 
amount  to  be  apportioned  to  each  local 
educational  agency  in  the  State,  the 
State  will  take  into  consideration  the 
relative  financial  resoiu'ces  available  to 
local  educational  agencies  in  that  State 
for  the  program;  and 

(e)  Meets  the  standard  of  either 

§  115.52,  §  115.53,  or  §  115.54  of  this 
subpart. 

(20  U.S.C.  240(d)(2)) 

§  1 1 5.52  Disparity  standard. 

(a)  25  percent  disparity  limitation. 

The  Commissioner  will  consider  a 
program  of  State  aid  to  have  fulfilled  the 
requirement  of  S  115.51(a)(4)  of  this 
subpart  if  the  disparity  in  the  amount  of 
current  expenditures  or  revenue  per 
pupil  for  fi'ee  public  education  among 
local  educational  agencies  in  the  State  is 
no  more  than  25  percent  for  the  fiscal 
year  for  which  a  determination  is  made 
under  this  subpart.  The  method  for 
calculating  the  percentage  of  that 
disparity  in  a  State  is  set  out  in  the 
Appendix  to  this  subpart. 

(b) (1)  Weighted  average  disparity  for 
different  grade  level  groups.  If  a  State 
'requests  it,  the  Commissioner  will  make 
separate  disparity  computations  for 
different  groups  of  local  educational 
agencies  in  the  State  which  have  similar 
grade  levels  of  instruction. 

(2)  In  those  cases,  the  weighted 
average  disparity,  based  on  the 
proportionate  number  of  pupils  in  each 
group,  may  not  be  more  than  25  percent 
for  all  the  groups.  The  method  for 
calculating  the  weighted  average 
disparity  percentage  is  set  out  in  the 
Appendix  to  this  subpart. 

(c)  Per  pupil  figure  computations.  In 
calculating  the  ciurent  expenditures  or 
revenue  disparities  under  this  section, 
computations  of  per  pupil  figures  are 
made  on  the  following  bases: 

(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  the  per  pupil 
amoimt  of  current  expenditures  or 
revenue  for  a  local  educational  agency 
is  computed  on  the  basis  of  the  total 
number  of  pupils  receiving  fiee  public 
education  in  ^e  schools  of  the  agency. 
The  total  number  of  pupils  is  determined 
in  accordance  with  whatever  standard 
measurement  of  pupil  count  is  used  in 
the  State. 


(2)  If  a  State  aid  program  uses  a 
“weighted  pupil,”  a  “classroom,” 
“instructional  unit,”  or  other  designated 
unit  of  need  in  determining  allocations 
of  State  aid  in  order  to  take  account  of 
special  cost  differentials,  the 
computation  of  per  pupil  revenue  or 
current  expenditures  may  be  made  on 
those  bases.  There  are  two  allowable 
categories  of  special  cost  differentials: 

(i)  Those  associated  with  pupils  having 
special  educational  needs,  such  as 
handicapped  children,  economically 
disadvantaged  children,  non-English 
speaking  children,  and  gifted  and 
talented  children;  and  (ii)  those 
associated  with  sparsity  or  density  of 
population,  cost  of  living,  or  special 
socioeconomic  characteristics  within  the 
area  served  by  an  agency. 

(d)  Revenues  and  current' 
expenditures  included  in 
determinations.  The  following  revenues 
or  current  expenditures  must  be 
included  for  each  local  educational 
agency  in  the  State  in  determining  the 
percentage  of  disparity  under  paragraph 
(a)  of  this  section: 

(1)  All  revenues  or  current 
expenditures  fiom  State  sources,  except 
those  applied  or  contributed  outside  any 
equalized  part  of  the  State  aid  program 
which  are  designated  for  special  cost 
differentials  of  the  type  specified  in 
paragraph  (c)(2)  of  this  section.  ■ 

(2)  All  revenues  for  current 
expenditures  fiom  local  or  intermediate 
sources,  except  those  taken  into 
consideration  imder  any  equalized  part 
of  the  State  aid  program  which  are; 
designated  for  special  cost  differentials 
of  the  type  specified  in  paragraph  (c)(2) 
of  this  section. 

(3)  Pub.  L  81-874  funds  received  by 
the  agency  under  sections  2, 3  and  4  of 
the  Act,  except  to  the  extent  that  (i)  they 
are  not  taken  into  consideration  under 
the  State  aid  program,  and  (ii)  they 
exceed  the  proportion  of  those  funds 
that  the  State  would  be  allowed  to  take 
into  consideration  under  §  115.55  of  this 
subpart;  and 

(4)  Any  other  Federal  funds  received 
by  the  agency  for  which  the  agency  is 
not  accountable  to  the  Federal 
Government  for  their  use  such  as* 
Federal  Forest  Reserve  funds  (16  U.S.C. 
500). 

(20  U.S.C.  240(d)(2)) 

§  115.53.  [Reserved] 

§  115.54  Consideration  for  exceptional 
circumstances. 

(a)  General  requirements.  A  State 
program  which  does  not  conform  to  the 
standards  of  either  §  115.52  of  this 
subpart  may,  nevertheless,  qualify  under 
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this  section  if  the  Commissioner 
detemines  on  the  basis  of  information 
submitted  by  the  State,  that: 

(1)  a  decision  not  to  apply  the  exact 
disparity  standard  specified  in  §  115.52 
to  the  program  submitted  by  the  State 
would  be  justifiable  because  of 
exceptional  circumstances  within  the 
State  related  to  disparities  in  current 
expenditures  or  revenue  per  pupil  for 
education, 

(2)  current  expenditures  or  revenues 
for  education  in  that  State  will  be  more 
equalized  if  payments  under  the  Act  are 
taken  into  consideration  under  this 
subpart  tiian  if  they  are  not,  and 

(3)  The  program  meets  tiie 
requirements  of  paragraph  (cK3]  of  this 
section. 

(b)  Determination  of  “mere 
equalized.  ”  For  purposes  of  paragraph 

(c)(l)(3)  of  this  section,  current 
expenditures  or  revenues  for  education 
within  a  State  are  considered  “more 
equalized”  if  the  distribution  around  the 
mean  per  pupil  expenditure  for  all  local 
educational  agencies  within  the  State  is 
less  when  payments  under  the  Act  are 
taken  into  consideration  in  conformity 
with  §  115.6  of  this  part  than  when  they 
are  not,  as  calculated  according  to 
accepted  statistical  methods  appropriate 
to  the  circumstances. 

(c)  Specific  program  requirements.  A 
program  of  State  aid  considered  under 
this  is  not  considered  a  program 
designed  to  equalize  expenditures 
among  local  educational  agencies  in  the 
State  unless  the  Commissioner  finds 
that,  in  addition  to  meeting  the 
requirements  of  the  preceding 
subparagraphs — 

(1)  The  amount  of  the  revenue 
available  to  local  educational  agencies 
in  the  State  is  not  predominantly  a 
function  of  the  wealth  of  individual  local 
educational  agencies; 

f2]  The  program  is  designed  to  ensure 
the  provision  of  financially  adequate 
educational  programs  and  supportive 
services  for  every  pupil  in  the  State  who 
is  enrolled  in  public  schools; 

(3)  In  the  determination  of  the  relative 
financial  need  of  local  educational 
agencies,  that  program  (i)  makes 
provision  for  identifying  those  pupils 
with  special  educational  needs  (such  as 
handicapped  children,  economi^ly 
disadvantaged  children,  children  with 
limited  English-speaking  ability),  (ii) 
takes  into  consideration  the  additimial 
costs  of  providing  free  public  education 
for  such  children  or  categories  of 
children;  and  (iii)  takes  into 
consideration  the  costs  of  providing 
education  which  might  be  associated 
with  such  factors  as  sparsity  or  density 
of  population,  cost  of  living,  and  socio¬ 


economic  characteristics  of  the  local 
educational  agencies;  except  that 
nothing  in  this  clause  shall  be  construed 
to  require  any  particular  system  of 
weighting  of  pupils. 

(4)  Such  program  involves  a 
substantial  percentage  of  school 
revenues; 

(5)  Such  program  is  designed  to 
provide  systems  and  proc^ures  for 
evaluating  the  degree  to  which  the 
program  is  achieving  its  stated 
objectives. 

(20  U.S.C.  240(d)(2):  S.  Rep.  No.  783, 93d 
Cong.,  2d  Sess.  56  (1974);  H.R.  Rep.  805, 93d 
Cong.,  2d  Sess.  42-44  (1974);  102  Cong.  Rec.  S. 
8604-8607  (daily  ed..  May  20, 1974);  Id.,  H 
7401  (daily  ed.,  July  31, 1974);  Congressional 
Research  Service,  Public  Law  874  and  State 
Equalization  Plans  30-40  (H.R.  Comm,  on 
Education  and  Labor  Print  (March  1974)} 

8115.65  Proportion  of  funds  ttMd  may  be 
taken  into  consideration. 

(a)  Provision  of  law.  Section 
5(d)(2)(A)(ii)  of  the  Act  provides  that,  in 
allocating  State  aid  a  State  may 
consider  as  local  resources  funds 
received  under  the  Act  only  in 
proportion  to  the  share  that  local 
revenues  covered  under  a  State 
equalization  program  are  of  total  local 
revenues.  That  determinatons  of 
proportionality  must  be  made  on  a  case- 
by-case,  school  district  by  school 
district  basis,  for  each  lo^  educational 
agency  affected  and  not  on  the  basis  of 
a  general  rule  to  be  applied  throughout  a 
State. 

(20  U.S.C.  240(d)(2)(A)(u);  S.  Rep.  No.  1026, 
93d  Cong.,  2d  Sess.,  163  (1974)) 

(b)  Computation  of  proportion.  (1)  In 
computing  the  share  that  local  revenues 
covered  under  a  State  equalization 
program  are  of  total  local  revenues  for  a 
local  educational  agency  with  respect  to 
a  program  qualifying  under  f  115.51  the 
proportion  is  obtained  by  dividing  (i)  the 
amount  of  local  revenues  covered  imder 
the  equalization  program  by  (ii)  the  total 
local  revenues  attributable  to  current 
expenditures  for  bee  public  education 
within  such  agency. 

(2)  In  cases  where  there  are  no  local 
revenues  for  current  expenditures  and 
the  State  provides  all  of  those  revenues 
on  behalf  of  the  local  educational 
agency,  the  State  may  consider  up  to  100 
percent  of  the  funds  received  under  the 
Act  by  that  agency  in  allocating  State 
aid. 

(20  U.S.C.  2^d)(2KA)(ii);  102  Cong.  Rec  H 
7403  (daily  edi.  July  31, 1974) 

(c)  Local  revenues.  For  the  purposes 
of  this  section — 

(1)  “Local  revenues  covered  under  a 
State  equalization  program”  means 


those  revenues  for  current  expenditures 
produced  within  the  boundaries  of  a 
local  educational  agency  contributed  to 
or  taken  into  consideration  in  a  program 
of  State  aid  subject  to  a  determination 
under  this  subpart,  but  excluding  all 
revenues  from  State  and  Federal 
sources. 

(2)  ‘Total  local  revenues”  means  all 
revenues  for  current  expenditures  of  a 
local  educational  agency,  including 
revenues  for  education  programs  for 
children  needing  special  services, 
vocational  education,  transportation, 
and  the  like  during  the  period  in 
question  but  excluding  all  revenues  bom 
^ate  and  Federal  sources. 

(3)  Revenues  received  by  a  local 
educational  agency  which  are  produced 
within  the  boundaries  of  an 
intermediate  school  district  or  other 
local  governmental  instrumentality  will 
be  counted  as  local  revpnues. 

(d)  Application  of  proportion  to 
payments  under  the  Act.  (1)  The 
proportion  established  under  this 
section  (or  a  lesser  proportion)  for  any 
local  educational  agency  receiving 
payments  under  the  Act  may  be 
appliedd  by  a  State  to  actual  receipts  of 
those  payments  or  to  the  prorated 
entitlements  provided  for  under  section 
5  of  the  Act  and  §  115.24  of  this  subpart 

(2)  That  proportion  may  not  be 
applied  to  any  portion  of  a  payment 
under  the  Act  made  to  a  local 
educational  agency  on  the  basis  of  low- 
rent  public  housing  pupils  or 
hancficapped  children  after  July  1, 1975. 
(20  U.S.C  240(d)(2);  102  Cong.  Rec.  H7412 
(daily  ed..  July  31, 1974)) 

§  115.56  Assurances  in  applications. 

(a)  By  applicants.  Each  applicant  for 
financial  assistance  under  the  Act  must 
set  forth  an  assurance  in  its  apphcation 
either  (1)  that  the  State  in  whidi  it  is 
situated  is  not  taking  payments  to  such 
applicant  under  the  Act  into 
consideration  with  regard  to  a  program 
of  State  aid.  or  (2)  that,  if  the  State  is 
taking  such  payments  into  consideration 
with  regard  to  its  program  of  State  aid, 
the  State  is  doing  so,  for  that  applicant 
in  conformity  with  8  115.55  of  Ais 
subpart. 

(b)  By  State  educational  agencies. 
Each  State  educational  agency  which 
certifies  an  application  for  financial 
assistance  under  the  Act,  as  provided 
for  in  8 115.10  of  this  part  must  submit 
to  the  Commissioner  an  assurance  with 
such  application  either  (1)  that  the  State 
is  not  taking  payments  under  the  Act 
into  consideration  with  regard  to  a 
program  of  State  aid,  or  (2)  that  the 
State  is  taking  such  payments  into 
consideration  with  regard  to  a  program 
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of  State  aid  in  conformity  with  section 
5(d)(2)  of  the  Act  and  this  subpart. 

(c)  State  guarantee  of  certain 
payments.  A  further  assurance  is 
required  of  any  State  which  does  not 
take  into  consideration  payments  under 
the  Act  in  allocating  State  aid  to  local 
educational  agencies.  The  State  must 
assure,  for  each  application  it  certifies  in 
accordance  with  §  115.10  of  this  part, 
that  it  will  reimburse  any  local 
educational  agency  the  amount  of  any  of 
those  payments  taken  into  consideration 
but  not  in  fact  received  by  the  agency  by 
the  time  of  final  payment  under  the  Act 
for  the  year  of  determination.  The  State 
must  also  include  this  assurance  as  part 
of  any  submission  for  determination 
under  §  115.68  of  this  subpart. 

(20  U.S.C.  240(d);  S.  Rep.  No.  1026, 93d  Cong., 
2d  Sess.  163  (1974)) 

§  1 15.57  Certification  of  State  aid 
program. 

(a) (1)  The  procedure  described  in  this 
section  applies  to  a  State  that,  for  any 
fiscal  year,  wishes  to  take  into 
consideration  payments  made  imder 
section  5  of  the  Act  in  determining  the 
eligibility  of  any  LEA  for  State  aid,  or 
the  amount  of  that  aid,  for  free  public 
education. 

(2)  The  State  shall,  no  later  than  60 
days  prior  to  the  beginning  of  any  fiscal 
year — 

(i)  Notify  the  Commissioner  that  it 
intends  to  take  section  5  payments  into 
consideration  as  described  in  paragraph 

(a);  and 

(ii)  Request  the  Conunissioner  to 
certify  that  it  has  in  effect  a  State  aid 
program  that  satisfies  section  5(d)(2)  of 
the  Act  and  this  subpart. 

(3)  The  State  shall  include  with  each 
request  for  certification — 

(i)  Documentation,  satisfactory  to  the 
Commissioner,  showing  how  the  State 
aid  program  is  consistent  with  the 
requirements  of  this  subpart; 

(ii)  A  statement  of  the  proportion  of 
funds  under  the  Act  that  will  be  taken 
into  consideration  for  each  LEA 
receiving  those  funds  in  accordance 
with  §  115.55;  and 

(iii)  A  copy  of  the  State's  written 
notice  to  each  LEA  explaining — 

(A)  The  State's  intention  to  have  its 
program  of  State  aid  certified  by  the 
Commissioner; 

(B)  The  effect  of  the  State  aid  program 
on  the  LEA; 

(C)  The  availability  of  all  information 
transmitted  to  the  Commissioner,  and 

(D)  The  right  of  the  LEA  to  a  hearing 
prior  to  the  Commissioner's 
certification. 

(b)  Hearing  prior  to  certification.  An 
SELA  or  LEA  may  request  the 


Commissioner  to  hold  a  hearing  to 
enable  it  to  express  its  views  about  the 
consistency  of  the  State  aid  program 
with  the  requirements  of  this  subpart. 

The  Commissioner  may  also  initiate  a 
hearing. 

(1) (i)  An  SEA  or  LEA  requesting  a 
hearing  shall  notify  the  Commissioner  in 
writing  no  later  than  30  days  prior  to  the 
beginning  of  the  fiscal  year. 

(ii)  An  SEA  requesting  a  hearing  shall 
send  a  copy  of  its  request  to  each  LEA 
within  the  State. 

(iii)  An  LEA  requesting  a  hearing  shall 
send  a  copy  of  its  request  to  the  SEA. 

(iv)  The  Commissioner  gives  the  SEA 
and  its  LEAs  reasonable  notice 
whenever  the  Commissioner  initiates  a 
hearing. 

(2)  A  request  for  a  hearing  prior  to 
certiHcation  must — 

(1)  Specify  the  issues  to  be  considered; 
and 

(ii)  Explain  why  the  State  program 
appears  to  be  consistent  or  inconsistent 
with  the  requirements  of  this  subpart. 

(20  U.S.C.  240(d)(2)(C)  (i),  (ii)) 

(c)  Certification  decision.  (1)  After 
considering  a  State's  request  for 
certification  and  the  views  presented  at 
any  hearing  prior  to  certification,  the 
Commissioner  determines  whether  a 
State  aid  program  satisfies  section 
5(d)(2)  of  the  Act. 

(2)  The  Commissioner  sends  written 
notice  to  an  SEA  and  to  affected  LEAs  if 
a  State  aid  program  is  certified.  SEAs 
and  LEAs  in  those  States  are  required  to 
give  the  assurances  described  in 

§  115.56  of  this  subpart. 

(d)  Notice  of  decision.  The 
Commissioner  sends  a  written  notice, 
including  a  brief  statement  of  reasons,  to 
an  SEA  and  affected  LEAs  if  a  program 
does  not  receive  certification. 

(20U.S.C.240(d)(2)(C)(i)) 

(e)  Effect  of  certification  or  failure  to 
receive  certification.  (1)  A  state  that  has 
in  effect  a  State  aid  program  certified  by 
the  Commissioner  may  take  payments 
under  section  5  of  the  Act  into 
consideration  in — 

(1)  Determining  the  eligibility  of  any 
LEA  for  State  aid;  and 

(ii)  In  allocating  that  State  aid  to  the 
extent  permitted  by  §  115.55. 

(2)  If  a  State  without  certification  by 
the  Commissioner  implements  a  State 
aid  program  that  takes  into 
consideration  payments  to  LEAs  under 
the  Act,  the  Commissioner  reduces  or 
terminates  payments  under  section  5  of 
the  Act. 

(20  U.S.C.  240(d)) 


$115.58  Notice  and  opportunity  for 
hearing. 

(a)  General  requirements.  After  any 
determination  under  this  subpart — 
including  a  determination  to  certify  or 
not  to  certify  a  State  aid  program — the 
Commissioner  notifies  every  SEA  and 
LEA  that  is  adversely  affected  by  that 
determination  and  gives  it  the 
opportunity  for  hearing.  The 
Commissioner  will  afford  the  notice  and 
opportunity  for  a  hearing  and  the 
hearing  (if  requested)  shall  take  place 
prior  to  the  implementation  by  the 
Commissioner  of  any  determination.  The 
notice  shall  set  forth  the  reasons  for  the 
determination  in  sufficient  detail  to 
enable  the  agencies  to  respond. 

(b)  Requests  for  hearing.  (1)  A  State  or 
local  educational  agency  which  is 
adversely  affected  by  a  determination 
under  section  59(d)  of  the  Act  and  this 
subpart  and  which  desires  a  hearing 
regarding  that  determination  must 
submit  a  written  request  for  a  hearing 
within  30  days  after  the  Commissioner 
gives  appropriate  notice.  The  time 
within  whidi  a  request  must  be  filed  will 
not  be  extended  unless  the  time  for 
filing  the  request  is  extended  in  writing 
by  the  Commissioner  or  the 
Commissioner's  designee  at  the  time 
notice  of  the  determination  is  given. 

(2)  A  request  for  a  hearing  in 
accordance  with  this  section  must 
specify  the  issues  of  fact  and  law  to  be 
considered. 

(3)  If  a  local  educational  agency 
requests  a  hearing  it  must  fu^sh  a  copy 
of  the  request  to  ffie  appropriate  State 
educational  agency.  If  a  State  requests  a 
hearing,  it  must  fu^sh  a  copy  of  the 
request  to  all  local  educational  agencies 
whose  payments  imder  the  Act  are  or 
would  be  taken  into  consideration  in  the 
allocation  of  State  aid. 

(c)  Time  and  place  of  hearing.  The 
hearing  shall  be  held  at  a  time  and  place 
fixed  by  the  Commissioner  or  the 
Commissioner's  designee  (with  due 
regard  to  the  mutual  convenience  of  the 
parties). 

(d)  Counsel.  In  all  proceedings  under 
this  section,  all  parties  shall  have  the 
right  to  be  represented  by  counsel. 

(e)  Proceedings.  The  Commissioner 
may  refer  the  matter  in  controversy  to  a 
hearing  officer  or  to  a  hearing  panel 
designated  by  thcT  Commissioner  for 
such  purpose.  The  hearing  officer  or 
hearing  panel  may  consist  of  or  inlcude 
persons  who  are  employees  of  the 
Department  employees  of  the  other 
Federal  departments  and  agencies,  and 
persons  who  are  not  Federal  employees. 

(f)  Procedural  rules.  (1)  If  in  the 
opinion  of  the  hearing  officer  or  panel 
no  dispute  exists  as  to  material  fact  the 
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resolution  of  which  would  be  materially 
assisted  by  oral  testimony,  the  hearing 
officer  or  panel  shall  afford  each  party 
to  the  proceeding  an  opportunity  for 
presenting  its  case  at  die  option  of  the 
hearing  officer  or  panel  (i)  in  whole  or  in 
part  in  writing  or  (ii)  in  an  informal 
conference  which  shall  afford  each 
party  sufficient  notice  of  the  issue  to  be 
considered  (where  such  notice  has  not 
previously  been  afforded). 

(2)  With  respect  to  hearings  involving 
a  ^spute  as  to  a  material  fact  the 
resolution  of  which  would  be  materially 
assisted  by  oral  testimony,  the  hearing 
officer  or  panel  shall  afford  each  party, 
in  addition  to  the  notice  of  issues 
required  by  paragraph  (f)(l)(ii)  of  this 
section,  the  following: 

(1)  An  opportunity  for  a  record  of  the 
proceedings; 

(ii)  An  opportunity  to  present 
witnesses  on  the  party’s  behalf;  and 

(iii)  An  opportunity  to  cross-examine 
other  witnesses  either  orally  or  through 
written  interrogatories. 

(g)  Decisions.  When  a  hearing  officer 
or  panel  is  designated  to  consider  the 
matter,  the  officer  or  panel  shall  make 
an  initial  decision  based  upon  written 
findings,  which  shall  be  forwarded  to 
the  Commissioner.  The  Commissioner 
may,  by  appropriate  notification  to  the 
parties,  determine  to  review  it  or  certify 
it  as  the  final  decision  of  the 
Commissioner  without  further 
proceedings.  Written  notice  of  the  initial 
decision  shall  be  sent  to  all  parties.  In 
any  case  in  which  the  Commissioner 
modifies  or  reverses  the  initial  decision, 
a  notice  of  that  action  shall  be 
accompanied  by  a  written  statement  of 
the  grounds  for  the  reversal  or 
modification.  Notice  of  the  final  decision 
of  the  Commissioner  shall  be  served 
upon  all  parties  to  the  hearing,  the 
hearing  panel  and  any  local  educational 
agency  which  may  be  adversely  affected 
thereby. 

(h)  Effect  on  payments.  (1)  When  an 
appropriate  request  for  a  hearing  under 
this  section  has  been  made  the 
Commissioner  will  not  suspend  or 
terminate  payments  to  a  local 
educational  agency  under  the  Act  on  the 
basis  of  section  5(d)(1)  of  the  Act  until  a 
final  decision  with  respect  to  the  matter 
in  controversy  has  been  made  under  this 
subpart 

(2)  If  a  State  has  been  finally 
determined,  after  notice  and  opportunity 
for  hearing,  to  have  been  taking  into 
consideration  payments  under  the  Act  in 
violation  of  sections  5(d)  (1)  and  (2)  of 
the  Act  the  commissioner  shaU 
terminate  payments  under  the  Act  to  all 
local  educational  agencies  in  that  State 
unless  the  State  provides  satisfactory 


assurances  within  thirty  (30)  days  after 
receiving  notice  of  a  final  decision,  that 
it  will  restore  to  all  affected  local 
agencies  any  State  aid  which  was 
denied  the  agencies  because  of  those 
payments. 

(3)  If  a  State  has  been  finally 
determined,  after  notice  and  opportunity 
for  a  hearing,  to  have  been  taldng  into 
consideration  payments  under  the  Act  in 
excess  of  the  proportion  computed 
under  §  115.66  of  this  subpart,  the 
Commissioner  shall  terminate  payments 
under  the  Act  to  all  local  educational 
agencies  in  that  State,  unless  the  State 
provides  satisfactory  assurances,  within 
thirty  (30)  days  after  receiving  notice  of 
a  final  decision,  that  it  will  reimburse  all 
affected  local  educational  agencies  for 
the  excess  amount  of  pajunents  taken 
into  consideration  in  the  allocation  of 
State  aid  and  that  thereafter  it  will  only 
take  into  consideration  payments  under 
the  Act  in  the  proportion  permitted. 

(4)  During  the  thirty  days  provided 
under  paragraphs  (h)  (2)  and  (3)  for  a 
State  to  provide  satisfactory  assurances, 
the  Commissioner  will  suspend 
payments  under  the  Act  to  all  local 
educational  agencies  in  the  State. 
However,  if  during  that  time  the  State 
does  provide  the  assurances  required, 
the  Commissioner  will  lift  the 
suspension  of  payments. 

(20  U.S.C  240(d).  242(b):  S.  Rep.  No.  1026, 93d 
Cong.,  2d  Sess.  163  (1974).) 

Appendix 

[Pub.  L  81-674,  Section  5(d)] 

Assistance  for  Local  Educational  Agencies  in 
Areas  Affected  by  Federal  Activities: 
Methods  of  Calculations  for  Treatment  of 
Payment  Under  State  Equalization  Programs 

The  following  paragraphs  describe  the 
methods  for  making  certain  calculations  in 
conjunction  with  determinations  made  under 
various  requirements  of  the  regulations  set 
forth  in  this  subpart  These  methods  shall  be 
the  only  methods  used  in  making  these 
calculations. 

1.  Determinations  of  disparity  standard 
compliance  under  §  115.52. 

The  determination  of  disparity  in  current 
expenditures  or  revenue  per  pupil  is  made  by: 

(a)  Ranking  all  local  educational  agencies 
having  similar  grade  levels  within  the  State 
on  the  basis  of  current  expenditures  or 
revenues  per  pupil  with  respect  to  the  fiscal 
year  for  which  data  has  bera  submitted  in 
accordance  with  these  regulations; 

(b)  Identifying  those  lo^  agencies  in  each 
ranking  which  fall  at  the  95th  and  5th 
percentiles  of  the  total  number  of  pupils  in 
attendance  in  the  schools  of  these  agencies: 
and 

(c)  Subtracting  the  lower  current 
expenditure  or  revenue  per  pupil  figure  fiom 
the  higher  for  those  agencies  identified  in 
paragraph  (b)  and  dividing  the  difference  by 
the  lower  figure. 


Example:  In  State  X  after  ranking  all  local 
educational  agencies  organized  on  a  grade  9- 
12  basis  in  order  of  the  expenditures  per  pupil 
for  the  fiscal  year  in  question,  it  is 
ascertained  by  counting  the  number  of  pupils 
in  attendance  in  these  agencies  in  ascending 
order  of  expenditure  that  the  5th  percentile  of 
student  population  is  reached  at  LEA  A  with 
a  per  pupil  expenditure  of  $820,  and  that  the 
95th  percentile  of  student  population  is 
reached  at  LEA  B  with  a  per  pupil 
expenditure  of  $1000.  The  percentage 
disparity  between  the  95th  and  5th  local 
educational  agencies  is  22  percent 
($100— $820=$180-r$820).  The  program 
would  be  deemed  to  qua^. 

(d)  In  cases  under  { 115.52(b),  where 
separate  computations  are  made  for  different 
groups  of  local  educational  agencies,  the 
disparity  percentage  for  each  group  is 
obtained  in  the  manner  described  in 
paragraphs  (a),  (b)  and  (c)  above.  Then  the 
wei^ted  average  disparity  percentage  as  for 
the  State  as  a  whole  is  determined  by. 

(i)  Multiplying  the  disparity  percentage  for 
each  group  by  &e  total  number  of  pupils 
receiving  free  public  education  in  &e  schools 
in  that  group; 

(ii)  Sumndng  the  figures  obtained  in  (i);  and 

(iii)  Dividing  the  sum  obtained  in  (ii)  by  the 
total  number  of  pupils  for  all  the  groups. 

Example:  For  State  Y  three  groups  of  local 
educational  agencies  were  considered.  Group 
#1  (grades  1-6)  had  a  disparity  percentage  of 
18  percent  and  80,000  pupils.  Group  #2 
(grades  7-12)  had  a  disparity  percentage  of  22 
percent  and  100,000  pupils.  Group  #3  (grades 
1-12)  had  a  disparity  percentage  of  35  percent 
and  20,000  pupils.  The  figure  obtained  under 
(i)  is  14,400  for  group  #1. 22,000  for  group  #2, 
and  7,000  for  group  #3.  llie  sum  of  these 
figures  under  (ii)  is  43,400.  Dividing  that 
number  by  the  total  number  of  pupils  for  all 
three  groups  (200,000)  gives  a  wei^ted 
average  percentage  of  21.7  percent  State  Y 
meets  the  requirements  of  { 115.63(b). 

2.  Determination  under  {  115.52(b)  as  to 
maximum  proportion  of  pub.  L.  81-674 
payments  that  may  be  taken  into 
consideration  by  a  State  under  an 
equalization  program.  The  proportion  that 
local  revenues  covered  under  a  State 
equalization  program  are  of  total  local 
revenues  for  a  particular  local  educational 
agency  is  obtained  by  dividing:  (a)  the 
amount  of  local  revenues  covered  under  the 
equalization  program  by  (b)  the  total  local 
revenues  attributable  to  current  expenditures 
for  education  within  the  agency. 

Examples 

Example  1.  State  A  has  an  equalization 
program  under  which  each  LEA  is  guaranteed 
$900  per  pupil  less  the  LEA  contribution 
based  on  a  uniform  tax  levy.  LEA  X 
contributes  $700  per  pupU  and  the  State 
contributes  the  $^  difference.  No  other 
local  revenues  are  applied  to  current 
expenditures  for  education  by  LEA  X.  The 
percentage  of  funds  under  the  Act  which  may 
be  taken  into  consideration  by  State  A  for 
LEA  X  is  100%  (700/700).  If  LEA  X  receives 
$100  per  pupil  in  Public  Law  81-874  funds. 
$100  per  pupil  may  be  taken  into 
consideration  by  State  A  in  determining  LEA 
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X’s  relathre  financial  resoorees  and  needs 
under  the  program.  LEA  X  is  regarded  as 
contributing  $800  and  State  A  would  now 
contribute  the  $100  difference. 

Example  2.  The  initial  facts  are  the  same  as 
in  Example  1.  except  that  LEA  X,  under  a 
permissible  additional  levy  outside  the 
equalization  program,  raises  an  additional 
$100  per  pupil.  The  percentage  ol  Pub.  L  81- 
874  fwds  which  may  be  taken  into 
consideration  is  87.5%  (700/800).  If  LEA  X 
recehres  $100  per  pupil  in  Pub.  L  81-874 
funds.  $87.50  per  pupil  may  be  taken  into 
consideratioa.  LEA  X  is  now  regarded  as 
contributing  $787.50  per  pupil  under  the 
program  and  State  A  would  now  contribute 
$112.50  per  pupil  as  the  difference. 

Exampk  3.  State  B  has  an  equalization 
program  in  which  each  participating  LEA  is 
guaranteed  a  certain  per  pupil  revenue  at 
various  levels  of  tax  rates.  For  an  8  mill  rate 
the  guarantee  is  $500,  for  9  mills  $550,  for  10 
mills  $600.  LEA  Y  levies  a  10  mill  rate  and 
realizes  $300  per  pupil.  Furthermore,  it  levies 
an  additional  10  mills  under  a  local  leeway 
option,  realizing  another  $300  per  pupiL  llie 
percentage  of  Pub.  L  81-874  which  may  be 
taken  into  consideration  is  50%  (300/600).  If 
LEA  Y  receives  $100  per  pupil  in  Pub.  L  81- 
674  funds,  $50  per  pupil  may  be  taken  into 
consideration.  LEA  Y  may  be  regarded  as 
contributing  $350  per  pupil  under  tiie  program 
and  State  B  would  now  contribute  $250  as  the 
difference. 

Example.  4.  The  initial  facts  are  the  same 
as  in  Example  3,  except  that  LEA  Z  in  State 
B,  while  taxing  at  the  same  10  mill  rate  for 
both  the  equalization  program  and  leeway 
allowance  as  LEA  Y,  realizes  $550  per  pupil 
for  each  tax.  As  with  LEA  Y,  the  percentage 
of  Pub.  L.  81-874  funds  which  may  be  taken 
into  consideration  for  LEA  Z  is  50%  (550/ 
1100).  If  LEA  Z  receives  $150  per  pu^  in  Pub. 
L  81-874  funds,  then  up  to  $75  per  pupil 
normally  could  be  taken  into  consideration. 
However,  since  LEA  Z  would  have  received 
only  $50  per  pupil  in  State  aid,  only  $50  on 
the  allowable  $75  could  be  taken  into 
consideration.  Thus,  LEA  Z  may  be  regarded 
as  contributing  $600  per  pupil  under  the 
program  and  State  B  would  not  contribute 
any  State  aid. 

£xamp/e  5.  The  initial  facts  are  the  same  as 
in  Example  4,  except  that  LEA  Z  realizes  $800 
per  pupil  from  each  of  the  10  mill  taxes.  Since 
LEA  Z  is  regarded  as  contributing  $800  to  the 
equalization  program  and  receives  no  State 
aid,  no  Pub.  1^  81-874  funds  are  taken  into 
consideration  under  the  program. 

Subpart  H— Entitlements  for 
Handicapped  Children 

§  1 15.59  Purpose  of  this  subpart. 

This  subpart  states  the  requirements 
and  interpretations  that  apply 
particularly  to  increased  L£A 
entitfements  for  handicapped  children 
(section  3(d)(2)(C))  of  the  Act). 

(20  UE.C  238(dH2KC)) 


§115l60  Summary  Of  rolsvant  etatutory 
provlaions. 

(a)  The  Act  requires  that  an  applicant 
as  a  condition  of  qaahfying  for  die 
increased  entidement — 

(1)  Take  into  account  the  special 
needs  of  handicapped  children;  and 

(2)  Proride  for  these  chiklren 
programs — inclnding  preschool 
programs — that  are  of  sufficient  size, 
scope,  and  quality  as  to  give  reasonable 
promise  of  substantial  progress  toward 
meeting  those  needs. 

(b) (1)  Section  5(f)  of  the  Act  requires 
an  apphcant  to  use  a  payment 
attributable  to  a  determination  under 
sectMm  S(dX2XC)  of  the' Act  for  special 
programs  and  projects  designed  to  meet 
the  special  educational  needs  of  the 
chikhvn  counted  under  the  provision. 

(2Xi)  Only  payments  related  to  the 
iniseaaed  entitl^ent  must  be  used  in 
this  manner. 

(ii)  Payments  related  to  the  basic 
entidement  provided  under  section  3(c) 
for  these  children  do  not  have  to  be  used 
in  this  manner. 

(20  U.S.C  238(dK2)(CKiii);  240(f)) 

§115.61  Doflnitions. 

For  the  purposes  of  this  subpart — 

“Chiklren  with  specific  learning 
disabiliUes” — 

(a)  Means  those  diildren  who  have  a 
disorder  in  one  or  more  of  the  basic 
psychological  processea  involved  in 
understanding  or  in  using  language, 
spoken  or  written.  The  disorder  may 
manifest  itself  in  imperfect  ability  to 
listen,  think,  speak,  read,  write,  spell,  or 
do  mathematical  calculations.  These 
disorders  include  conditions  such  as 
perceptual  handicaps,  brain  injury, 
minimal  brain  disfunction,  dyslexia,  and 
developmental  aphasia. 

(b)  Does  not  mean  children  who  have 
learning  problems  that  are  primarily  the 
result  of  visual  hearing,  or  motor 
handicaps,  of  mental  retardation,  or  of 
enviroiunental,  cultural,  or  economic 
disadvantage. 

“Education  of  the  Handicapped  Act" 
(EHA)  means  Pub.  L  91-230,  as 
amended  (20  U.S.C  1401  et  seq.\. 

“Free  public  education”  means  free 
appr(^Hiate  public  education  as  used  in 
t^  EHA  and  as  defined  in  45  CFR 
121a.4.  In  particular,  this  means  special 
education  and  related  services  diat — 

(a)  Are  provided  at  PuWic  expense, 
under  public  supervision  and  direction, 
and  without  charge; 

(b)  Meet  the  standards  of  the  SEA, 
including  the  requirements  of  this  part; 

(c)  Include  presdiool,  elementary 
school  or  secondary  school  education  to 
the  extent  that  these  levels  of  schooling 
are  generally  available  in  the  State. 


(d)  Are  provided  ui  oonformity  with 
an  individualized  education  program 
that  meets  the  requirements  under  45 
CFR  121aE40  throu^  121a.360. 

“Handicapped  children"  mean 
dnldren — 

(a)  Who  are  mentally  retarded,  hard 
of  hearing,  deaf,  speech  impaired, 
visually  handicapped,  serioudy 
emotionally  distnibed,  orthopedically 
impaired  or  other  health-impaired,  deaf- 
blfod,  or  miiti-haadicapped  or  who  have 
specific  learning  disabilities;  and 

(b)  Who.  becanse  of  these 
impairments,  need  special  education 
and  related  servioes. 

“Presdiool  iMOgram'*  means  an 
educational  or  related  program — 

(a)  Encompassing  the  educational 
level  from  a  child's  birth  to  the  time  at 
which  elementary  education  is  provided 
as  determined  under  State  law;  and 

(b)  Recognized  as  free  public 
eduCTtion  under  State  law. 

“Related  needs"  means  those  needs 
related  to  a  handicap  or  specific 
learning  disability  for  which  related 
services,  in  addition  to  direct 
instructional  services,  are  deemed 
necessary  so  that  a  child  may  effectively 
participate  in  the  instructional  program 
of  thelEA. 

“Related  services” — 

(a)  Means  transportatioa  and  other 
developmental  corrective,  and  other 
supportive  services,  including  speech 
pathology  and  audiology,  psychological 
services,  physical  and  occupational 
therapy,  recreation,  and  medical  and 
counseling  services. 

(b)  However)  these  medical  services 
shall  be  used  only  for  diagnostic  and 
evaluation  purposes  required  to  assist  a 
handicapped  child  to  benefit  from 
special  education.  These  purposes 
include  the  early  identification  and 
assessment  of  handicapping  conditions 
in  children. 

(20  U.S.C.  Z3e(dX2XC)) 

§115.62  Eligibility  requirements. 

(a)  ReguJar  eligibility  requirements 
must  be  met  (1)  To  be  eli^ble  for  an 

'  increased  entitleinenl  an  applicant  shall 
meet  the  r^elar  eligibility  requirements 
of  section  3(c)  of  the  Act  and  subparts  A 
through  G  of  this  part 

(2)  However,  there  is  no  minimum 
number  of  handicai^d  children  that  the 
applicant  serve  in  onier  to  be  eligible  for 
the  increased  entidement. 

(b)  Status  ofchUdren.  To  be  counted 
for  the  increased  entitlement  a 
handicapped  child  mnst — 

(Ij  Have  a  parent  on  active  duty  in  the 
uniformed  servicec;  or 

(2)  Reside  on  faKfian  lands. 
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(c)  Handicapped  children  must  be 
enrolled  in  special  program.  To  be 
counted  for  the  increased  entitlement  a 
handicapped  child  must  be  enrolled  in  a 
program,  described  in  S  115.60(a)>  that — 

(1)  Meets  both  the  child’s  special 
educational  and  related  needs,  and 

(2)  Is  provided  as  part  of  firee  public 
education  in  the  LEA. 

(20  U.S.C.  238  (a),  (b),  (d)(2)(C];  240(f)  Sen. 
Kept  No.  93-1026,  p.  159  (1974);  Chinie 
Common  School  District  v.  Mathews.  Civil 
No.  76-1273  (D.D.C.,  1976).) 

S  115.63  What  information  must  an 
appiicant  submit  to  tha  Commiasionar? 

(a)  The  applicant  shall  include  in  its 
application  die  information  and 
assurances  that  the  Commissioner 
requires  to  ensure  that  the  applicant 
meets  the  requirements  of  the  Act  and  of 
this  part. 

(b)  To  substantiate  an  applicant’s  or 
grantee’s  compliance  with  assurances 
provided  in  the  application,  the 
Commissioner  may  require  information 
in  addition  to  that  contained  in  the 
application. 

(20  U.S.C.  238(d)(2)(C);  240(f);  1221e-3(a)(l)) 

§115.64  Conformity  with  EHA  part  B. 

The  Commissioner  considers  a  special 
education  program  to  meet  the 
requirements  of  the  Act  and  this  subpart 
only  if  the  policies  and  procedures  of 
that  program  conform  to  Part  B  of  EHA 
(20  U.S.C.1411e/seq.). 

(20  U.S.C.  240(f)) 

§115^5  Conformity  to  State  atandarda. 

The  program  provided  for 
handicapped  children  claimed  under  the 
Act  shall  conform  to  State  standards  for 
elementary  and  secondary  education 
programs  for  those  children. 

(20  U.S.C.  238(d)(2)(q;  240(f)) 

§115.66  No  supplanting  of  State  funds. 

(a)  The  use  of  funds  provided  under 
section  3(d)(2)(C)  of  the  Act  may  not 
supplant  any  State  funds  that  were  or 
would  have  been  available  to  the 
applicant  agency  for  the  free  public 
education  of  children  counted  for  that 
section. 

(b)  The  applicant  agency  shall  spend 
for  handicapped  children  claimed  under 
the  Act  at  least  the  same  amount,  per 
pupil,  of  State  general  aid  funds  and 
State  handicapped  education  funds  as  it 
spends  for  other  similarly  handicapped 
children  enrolled  in  the  schools  of  the 
agency. 

(c) (1)  A  reduction  in  the  amount,  per 
pupU,  of  State  aid  spent  for  handicapped 
children  claimed  under  the  Act  from  that 
spent  for  these  or  similar  children  in  a 


previous  year  raises  a  presiunption  that 
supplanting  has  occurred. 

(2)  'This  presumption  may  be  rebutted 
by  the  applicant  agency  demonstrating 
that  an  equivalent  reduction  was  made 
in  the  amount,  per  pupil,  spent  for  other 
handicapped  cUldren  enrolled  in  the 
schools  of  the  agency. 

(20  U.S.C.  238(d)(2)(C);  240(f)) 

§  115.67  Per  pppH  expenditure 
requirement 

Expenditures  per  pupil  by  an 
applicant  agency  from  State,  local,  and 
section  3(d)(2)(C)  funds  for  handicapped 
children  enrolled  in  programs  serving 
handicapped  children  and  children  with 
specific  learning  disabilities  claimed 
under  the  Act  must  be  greater  than  the 
expenditure  per  pupil  for  all  children, 
other  than  handicapped  children, 
receiving  free  public  education  in  the 
schools  of  that  agency. 

(20  U.S.C.  238(d)(2)(C);  240(f)) 

§  115.68  Relation  to  section  5(d)(2)  of  the 
Act 

(a)  Section  5(d)(2)  of  the  Act  provides 
that  a  State  (1)  that  has  a  State  aid 
program  designed  to  divide 
expenditures  for  children  equaUy  among 
LEAs  in  the  State  and  (2)  that  conforms 
to  subpart  G  may  consider  payments 
received  by  an  agency  under  Pub.  L  81- 
874  as  local  resources  in  determining  the 
need  for  or  the  amount  of  State  aid 
allocated  to  that  agency.  Subpart  F  of 
this  part  contains  these  standards. 

(b)  However,  whether  or  not  a  State 
had  a  program  of  State  aid  that  meets 
the  reqirements  of  section  5(d)(2)  of  the 
Act,  the  State  may  not  consider 
payments  provided  under  section 
3((i)(2)(C)  determining  the  need  for  or 
the  amoimt  of  State  aid  that  will  be 
allocated  to  an  LEA  receiving  those 
payments. 

(20  U.S.C.  238(d)(2)(C).  240(d).  (f).  242(b)) 

§115.69  Individuailzed  educational 
programs. 

(a)  An  applicant  must  have  in  effect  a 
written  individualized  educational 
program  for  a  handiicapped  child  or  a 
child  with  a  specific  learning  disability 
claimed  under  the  Act.  This  program 
must — 

(1)  Be  in  effect  before  special 
education  and  related  services  are 
provided  to  the  child;  and 

(2)  Be  implemented  as  soon  as 
possible  after  meetings  held  for  the 
purpose  of  developing,  reviewing,  or 
revising  the  child’s  program. 

(20  U.S.C.  238(d)(2)(C);  240(f)) 


§115.70  Parent  Involvamant  In  ttw  child’s 
educational  program. 

(a)  An  applicant  must  provide  for  the 
participation  of  and  consultation  with  . 
the  parent  or  guardian  of  a  handicapped 
child  counted  under  section  3(d)(2)(C)  of 
the  Act  in  that  child’s  educational 
development.  The  applicant  shall 
comply  with  the  requirements  of  Part  B 
of  EHA  and  45  CFR  121a.345  regarding 
the  involvement  of  parents  of 
handicapped  children. 

(20  U.S.C.  238(d)(2)(C).  240(f),  242(b),  1231(d)) 

§  115.71  Allowable  expenditures. 

(a)  An  agency  receiving  funds  under 
section  3(d)(2)(C)  of  the  Act  shall  use 
those  funds  for — 

(1) (i)  Expenditures  that  are  reasonable 
related  to  the  conduct  of  programs  or 
projects  that  meet  the  requirements  of 
this  subpart. 

(ii)  These  expenditures  may  include 
planning,  evaluating,  and  disseminating 
the  results  of  those  programs  or  projects. 

(iii)  These  expenditures  may  not 
include  the  construction  of  school 
facilities; 

(2) (i)  Expenditures  for  equipment  to 
meet  the  special  educational  needs  of 
the  handicapped  children  coimted  under 
section  3(d)(2)(C). 

(ii)  If  the  funds  received  under  that 
section  are  used  for  the  acquisition  of 
equipment  and  any  financial  advantage 
is  realized  through  bargins,  rebates, 
discounts,  bonuses,  fiae  pieces  of 
equipment — ^not  used  in  the  program  or 
project  covered  by  this  paragraph — or 
other  circumstances,  the  fair  market 
value  of  that  financial  advantage  is  not 
an  allowable  expenditure  and  may  not 
be  credited  as  an  expenditure  of  those 
funds. 

(b)  In  not  case  may  fund  provided  by 
section  3(d)(2)(C)  be  used  to  acquire 
equipment  if  Ae  title  to  that  equipment 
would  be  in  a  private  school  and  not  in 
the  applicant  agency. 

(20  U.S.C.  238(d)(2)(C);  240(f)) 

§115.72  Children  hi  private  schools. 

(a)  An  applicant  may  place  a 
han^capped  child  in,  or  refer  a 
handicapped  child  to,  a  private  school 
or  facility,  so  long  as  the  applicant 
follows  Ae  policies  and  procedures 
under  Section  613  of  EHA.  Regulations 
implementing  those  policies  and 
procedures  are  stated  in  45  CFR  121a. 

(1)  In  order  for  the  child  to  be  counted 
under  section  3(d)(2)(C)  of  the  Act, 
placement  of  that  child  in,  or  referral  of 
that  child  to  the  private  school  or  facility 
shall  have  been  made  by  the  applicant 

(b)  If  placement  in  a  public  or  private 
residential  program  is  necessary  to 
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provide  a  free  public  education  to  a 
handicapped  child  because  of  his  or  her 
handicap,  the  program — including  non¬ 
medical  care  and  room  and  board — shall 
be  provided  at  not  cost  to  the  child  or 
his  or  her  parents  or  guardian. 

(c)(1)  A  child  who  has  been  placed  in 
a  private  school  by  his  or  her  parent 
may  participate  in  public  school 
programs  that  use  section  3(d)(2)(C) 
funds. 

(2)  However,  the  LEA  may  not  count 
that  diild  for  purposes  of  Federal 
assistance  ui^er  the  part 

(20  U.S.a  238(dK2HC);  240(f).  242(b).  H.  Kept 
93-763,  p.  45  (1974)) 

$11 5.73  Methods  of  obligation  and 
expenditure  of  funds. 

(a)  A  grantee  may  obligate  and  spend 
funds  based  on  the  increased 
entitlement  in  either  of  these  two  ways: 

(1)  By  reimbursing  itself  for 
obligations  or  expenditures  from  local 
funds  already  made  during  the  fiscal 
year  for  which  the  funds  were 
appropriated  or  during  the  following 

’  fiscal  year. 

(2)  By  obligating  or  spending  those 
funds  on  a  current  basis  during  tiie  fiscal 
year  for  which  the  funds  were 
appropriated  or  during  the  frdlowing 
fiscal  year. 

(b)  All  obligation  and  expenditure  of 
funds  based  on  the  increas^ 
entitlement  shall  be  for  programs  or 
projects  serving  the  children  for  whom 
these  funds  were  paid. 

(20  U.S.C  238(dK2)(C):  240(f)  1225(b)) 

§115.74  Funds  may  be  Obligated  during  a 
“car^over  period.” 

(a)  If  any  funds  based  on  the 
increased  entitlement  are  not  obligated 
by  a  grantee  by  the  end  of  die  fiscid 
year  for  which  Congress  appropriated 
the  funds,  the  grantee  may  obligate  the 
funds  during  a  carryover  period  of  one 
additional  fiscal  year. 

(b)  The  grantee  shall  return  to  the 
Federal  Government  any  funds  not 
obligated  by  the  grantee  by  the  end  of 
the  carryover  period. 

(20  U.S.C.  122S(b);  1221e-3a(l)) 

§115.75  AppNcabMty  of  EDGAR 

The  relevant  provisions  of  die 
Education  Division  General 
Administrative  Regulations  in  parts  100a 
and  100c  ci  this  diapter  apply  to 
pro^ams  under  section  3(d)(2)(C). 
However,  sul^art  D — How  a  Grant  is 
Made — specifically  does  not  apply. 


Subpart  I— EntWements  for  CMIdron 
Residing  on  Indian  Lands 

§  115.76  Purpose  of  this  subpart 

This  subpart  states  the  requirements 
and  interpretations  which  apply 
particularly  to  increased  LEA 
entitlements  for  the  “A”  children 
residing  on  Indian  lands  (Section 
3(d)(2)(D)  of  the  Act). 

(20  U.S.C.  238(dX2HD)) 

§115.77  Compliance  a  condition  of 
entitlement 

For  the  purpose  of  section  3  of  the 
Act  and  LEA  may  not  count  a  child 
residing  on  Indian  lands  unless  the  LEA 
meets  die  requirements  of  this  subpart 

(20  U.S.C.  238(d)(2)(D);  240(bM3)) 

§115.78  Other  rutes  that  apply  to 
entitlements  for  children  residing  on  Imtian 
lands. 

(a)  To  be  eligible  for  an  increased 
entithment  an  applicant  shall  meet  the 
regular  eligibility  requirements  of 
section  3(c)  of  the  Act  and  this  part 

(b)  However,  there  is  no  minimum 
number  of  children  residing  on  Indian 
lands  that  an  applicant  must  serve  in 
order  to  be  eligible  for  the  increased 
entidement 

'  (20  U.S.C  238(d)(2XD)) 

§115.79  What  Information  must  the 
applicant  submit  to  the  Commissioner  In 
order  to  gal  the  Increased  enttttenwnt  for 
chHdren  residing  on  Indian  lands? 

The  applicant  shall  include  in  its 
application  the  information  and 
assurances  that  the  Commissioner 
requires  to  ensure  that  die  applicant 
meets  the  requirements  of  dw  Act  and 
the  regulaticms  in  this  part  Detailed 
instructions  about  the  content  of  the 
^I^li^tion  are  supplied  to  potential 
applicants  in  program  information 
packages. 

(20  U.S.C  1232,  238(d)(2)(D),  240(BK3)) 

§115.80  PoHcies  and  procedures  must  be 
in  effect  for  entire  school  year. 

(a)  This  section  concerns  the 
requirement  in  the  Act  that  an  applicant 
adopt  policies  and  procedures  to 
ensure — 

(1)  Participation  on  an  equitable  basis 
of  "A’*  childhen  residing  of  Indian  lands; 
and 

(2)  The  dissemination  of  information 
to,  and  involvement  of,  tribes  and 
parents  of  diese  children  in  programs 
assisted  under  section  3(d)(2)(D)  of  the 
Act. 

(b)  These  policies  and  procedures 
adopted  by  die  applicant  must  be  in 
effect  for  the  entire  sdiool  year  for 
which  this  assistance  is  provided. 


§115J1  Standards  for  pertidpation  Of 
“A”  chUdran  resMng  on  Indian  lands. 

The  program  provided  for  children 
counted  by  the  LEA  as  **A’’  children 
residing  on  Indian  lands  must  conform 
to  State  standards  for  elementary  and 
secondary  education  programs  on  the 
same  basis  that  similar  programs 
provided  for  other  childioD  conform  to 
State  standards. 

(20  U.S.C  240(bX3X^i)) 

Subpart  J— Arrangamants  undar 
Section  6  of  Pid>.  L  81>874 

§11SJ2  Purpose  of  this  aubpart 

This  subpart  governs  arrangements  by 
the  Commissioner  under  section  6  of 
Pub.  L  81-874  (section  ^  to  provide  free 
putdic  education  to  cert^  federally 
connected  children. 

(20  U.S.C.  241) 

§115A3  PoHqr  Of  section  6:  LEAs  Should 
provide  free  piMIc  education. 

(a)  The  Commissioner  considers  the 
basic  policy  of  section  6  to  be  the 
children  who  reside  on  Federal  property, 
or  whose  parents  are  members  of  the 
Armed  Forces  on  active  duty,  should  be 
educated  in  schools  operated  and 
controlled  by  LEAs.  Tlie  legislative 
history  of  section  6  indicates  tiiat 
section  6  arrangements  were  intended  to 
be  made  only  in  unusual  cases  in  which 
the  requirements  of  section  6(a)  of  the 
Act  clearly  are  satisfied. 

(b)  The  Commissioner  does  not 
consider  insufficient  funding  under 
section  3  of  the  Act  as  a  reason  for 
making  a  section  6  arrangement 

(20  U£.C  241,  H.R.  81-2287.  June  20. 1950, 22- 
23) 

§11SA4  When  Ism  LEA  oonsMarsd  able 
to  provide  a  sultabla  fraa  public  educaHon? 

The  Commisskmer  considers  an  LEA 
able  to  provide  a  suitable  frae  public 
education  if  the  LEA — 

(a)  Has  the  anthority  under  die  State 
law  to  provide  a  suitable  free  public 
education  to  piqiils  residing  on  Federal 
property; 

(b)  Has  not  refused  to  provide  that 
education;  and 

(c)  Has  the  actual  or  potential 
financial  resovces  to  provide  diat 
education. 

(20  U.S.C  241;  RR.  81-2287,  June  2a  1950.  22- 
23)  / 

-  §115A5  Suitable  fraa  public  adncatfon  for 
the  purpose  of  1 1 15A4. 

Free  public  education  is  “suitable**  for 
the  purposes  the  preceding  section 
if— 

(a)  The  primary  luguage  of  ■ 
mstnKdtoB  ia  Saglisfa; 


(b)  The  echoed  facility  that  a  pupil 
attends  or  woiild  attend  is  within  the 
State's  established  maximum 
commuting  distance  from  a  pupil’s 
home;  and 

(c) (1)  The  programs  of  instruction 
offered  that  can  be  offered  nvith 
combined  local.  State,  and  Federal 
resources  meet  standards  for  State 
accreditation  or  approval. 

(2)  If  the  particid^  State  has  not 
established  standards  for  accreditation 
or  api^val,  the  Commissioner  applies 
appropriate  accreditation  associations, 
standards  to  assess  suitability  of  the 
LEA'S  program  of  instructum; 

(d)  However,  die  Commissioner  also 
considers  a  free  public  education  to  be 
suitable  if,  in  the  judgment  ai  the 
Commissioner,  his  mr  her  intervention 
under  section  6  would — ^because  of 
adverse  social  and  political  factors — 
cause  serious  detriment  of  the  children 
to  be  served. 

(20U.S.C.  241) 

§  115.86  Presumption  of  continuing 
Inability  to  provide  suitable  free  public 
education. 

(a)  This  section  applies  to — (1) 
Arrangements  made  under  section  6(a) 
for  children  residing  on  an  Army,  Navy, 
Marine  Corps,  or  Air  Force  installation; 
and 

(b)  Arrangements  made  under  section 
6(c). 

(c)  Once  an  arrangement  described  in 
paragraph  (a)  is  made,  the 
Commissioner  presumes  that  no  LEA  is 
able  to  provide  suitable  free  public 
education  for  the  children.  This 
presumption  continues  until  the 
Commissioner  and.  if  appropriate,  the 
Secretary  of  the  military  department 
concerned  jointly  determine,  after 
consultation  with  the  appropriate  SEA, 
that  an  LEA  is  able  to  provide  suitable 
free  public  education  for  these  children. 

(20  U.S.C.  241(a),  (c)) 

'§  115.87  The  Commissioner  provides 
suitable  free  public  education  under 
section  6. 

(a)  The  Commissioner  provides 
suitable  free  public  education  to 
children  served  by  a  section  6 
arrangement  This  education  conforms 
to  the  standards  contained  in 
subparagraphs  (a)  through  (c)  of  the 
definition  of  “suitable  free  public 
education”  in  §  115.85. 

(b) (1)  To  the  extent  practicable,  the 
Commissioner  limits  the  amoimt  of 
section  8  payments  for  educating 
children  in  the  continental  United 
States.  Alaska,  or  Hawaii  to  the  per 
pupil  cost  provided  for  children  in 


similar  grade  groupings  and  programs  in 
comparable  oommunities  in  the  States. 

(2)  The  Commissioner  limits  seetkm  6 
payments  for  educating  other  children  to 
a  per  pupil  amount  that  does  not  exceed 
the  amount  ^  Commissioner 
determines  to  be  necessary  to  provide 
education  comparable  to  the  free  public 
education  proidded  for  children  in  the 
District  of  Coliunbia. 

(cXl)  This  paragraph  af^lies  only  to  a 
child  who  the  Commissioner  and  tte 
operating  agmicy  detennine  needs 
private  placement  due  to  handicap  or 
special  learning  disability.  In  that  case, 
section  6  funds  may  be  used  for  the 
private  placement  of  that  child. 

(2)  This  plaomnent  need  not  be  in  a 
fa^ty  within  the  school  district  of  tiie 
LEA  that  is  the  operating  agency,  or  in 
facilities  situated  on  Federal  property,  if 
there  is  no  facility  that  meets  the  child’s 
needs. 

(20  U.S.C.  241;  29  U.S.C.  794  as  amended  by 
Pub.  L  95-002  section  119) 

$115.88  With  whom  does  the 
Commissioner  make  section  6 
arrangements? 

(a)  If  the  children  to  be  served  reside 
on  Federal  property,  the  Comxhissioner 
may  make  a  section  6  arrangement  only 
witii — 

(1)  An  LEA;  or  ‘ 

(2)  The  head  of  a  Federal  department 
or  agency  administering  Federal 
property  on  which  the  children  to  be 
served  reside. 

(b)  If  the  children  to  be  served  are 
children  of  members  of  the  Armed 
Forces  on  active  duty  the  Commissioner 
may  make  a  section  6  arrangement  with 
the  head  of  any  Fedeal  department  at 
agency  having  jurisdiction  over  the 
parents  of  all  or  some  of  the  children. 

(20  U.S.C.  241) 

$115.89  Procedure  for  making  section  8 
arrangements. 

(a)  General  An  I£A  or  head  of  a 
Federal  agency  or  department  that 
wishes  ei&er  to  enter  into  a  section  6 
arrangement  with  the  Commissioner  or 
to  assist  in  making  that  type  of 
arrangement  shall  file  a  proposal  with 
the  Commissioner. 

(b)  Time  for  filing  proposal  The 
Commissioner  encourages  the  LEA  or 
head  of  the  Fedeal  agency  or 
department  to  file  the  proposal  on  or 
before  April  30  before  the  fiscal  year  for 
which  the  arrangement  would  be  made. 

(c)  Form  and  content  The  form  and 
content  of  the  proposal  is  prescribed  by 
the  Commissioner. 

(20  U.S.C.  241) 


$115J0  ComparabUty  of  smploymsnt 
eondttlons. 

(a)  The  Cmninissioner  fixes 
compensation,  tenure,  leave,  hours  of 
work,  and  other  employment  conditions 
for  personnel  employed  under  a  section 
6  arrangement,  as  stated  in  section  6(a) 
of  the  Act. 

(b) (1)  In  determining  compensation 
and  other  employment  conations  for 
administrative  persrxmel  in 
arrangements  outside  tiie  United  States, 
the  Commissioner  takes  into  account  the 
extent  of  the  employee’s  official 
responsibility,  including  the  number  of 
duties,  the  size  of  the  budget 
administered,  and  the  number  of  pupils 
served. 

(2)  The  Commissioner  then  fixes  the 
conditions  of  employment  on  the  basis 
of  what  is,  or  would  be,  provided  to  an 
administrative  en4>loyee  with  similar 
official  responsibility  in  the  public 
schools  of  the  District  of  Columbia. 

(20  U.S.C  241(a)) 

$115.91  Elected  school  board  required. 

(a)  This  section  applies  to  all  school 
systems  operated  with  funds  provided 
under  section  6,  except  those  schools 
which,  independently  of  the  section  6 
arrangement,  are  governed  by  an  elected 
school  board  as  required  by  State  or 
local  law. 

(bXl)  An  agency  with  which  the 
Commissioner  makes  a  section  6 
arrangement  shall  establish  an  elective 
school  board  for  schools  assisted  under 
that  section. 

(2)  Hie  agency  shall  empower  this  to 
oversee  school  expenditures  and 
operations,  subject  to  audit  procedures 
established  by  the  Commissioner  and 
other  provisions  of  section  6  and  this 
subpart. 

(c)  A  school  board  established  under 
this  section  must  be  composed  of  a 
minimum  number  of  three  members 
elected  only  by  parents  of  students  who 
are  attendi^  tiie  school  at  the  time  of 
the  election. 

(d)  An  agency  shall  ensure  the 
following  proc^ures  with  respect  to  a 
school  board  election. 

(1)  The  parents  must  have  adequate 
notice  of  ffie  time  and  place  of  tiie 
election. 

(2)  The  election  must  l>e  by  majority 
vote  and  secret  ballot. 

(3)  Personnel  employed  in  the  school 
system  may  not  be  board  members. 

(4)  Nominations  must  be  by  petition  of 
parents  of  students  who  are  attending 
the  school  at  the  tlmp  of  the  election. 

(20  U.S.C.  241(g)) 
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§  115.92  What  children  are  served  under 
section  6(b)7 

•  Section  6(b)  of  the  Act  authorizes  the 
Commissioner  to  arrange  to  educate 
children  residing  on  an  area  adjacent  to 
Federal  property  with  a  parent  who, 
during  some  portion  of  the  fiscal  year, 
was  employed  on  that  Federal  property.  * 
In  addition  there  must  be  one  of  the 
following  situations: 

(a)  The  child's  parent  has  resided  on 
Federal  property  on  which  there  is  a 
section  6  school  but  has  moved  from 
that  Federal  property  to  property 
adjacent  to  that  Federal  property.  In  this 
situation  the  child  may  continue  to 
attend  the  section  8  school  for  the  rest  of 
the  school  year  if  the  child  continues  to 
reside  on  property  adjacent  to  that 
Federal  property. 

(b)  The  parent  is  assigned  to  duty  on 
Federal  property  on  which  there  is  a 
section  6  school,  and  the  operating 
Federal  agency  certifies  that  the  parent 
will  occupy  family  housing  on  that 
Federal  property  within  90  days  of  the 
date  on  which  die  parent  officially 
reports  for  duty.  In  this  situation  die 
child  may,  during  that  90-day  period, 
attend  the  section  6  school  if  ^e  child 
resides  on  property  adjacent  to  that 
Federal  property. 

(20  U.S.C.  24l(b]) 

§  1 15.93  What  children  are  eligible  to 
attend  section  6  schools  under  section 
6(c)? 

(a)  Section  6(c)  of  the  Act  authorizes 
the  Commissioner,  under  specified 
conditions  to  arrange  to  educate 
children  of  United  States  employees. 
This  kind  of  arrangement  is  authorized 
only  in  cases  in  which  the 
Commissioner  makes  an  arrangement 
under  section  6(a)  of  the  Act  for 
providing  free  public  education  in 
facilities  on  Federal  property  in  Puerto 
Rico,  Wake  Island,  Guam,  American 
Samoa,  or  the  Virgin  Islands. 

(b)  The  Act  specifies  the  following 
two  general  categories  of  children  who 
may  attend  section  6  schools  under 
section  6(c)  of  the  Act  if  the  other 
requirements  of  section  6(c)  are  met: 

(1)  A  child  who  resides  with  a  parent 
employed  by  the  United  States  in  a 
grade,  position,  or  classification 
subject — ^by  policy  and  practice — to 
transfer  or  reassignment  to  areas  where 
English  is  the  language  of  instruction  in 
the  schools  normally  attended  by  the 
childreiTof  Federal  employees;  and 

(2)  Dependents  of  excepted  service 
professional  employees  of  the  schools. 

(c)  If  the  parent  is  not  employed  in 
Puerto  Rico.  Currently  section  6(c)  is 
being  implemented  only  in  Puerto  Rico 
because  the  only  section  6(a) 


arrangement  outside  the  United  States  is 
located  there.  In  the  case  of  a  child 
whose  parent  is  not  employed  in  Puerto 
Rico,  that  child  is  eligible  to  attend  a 
section  6  school  in  Puerto  Rico  only  if  all 
the  following  additional  requirements 
are  met: 

(1)  The  parent,  with  his  or  her  family, 
has  been  assigned  to  an  area  where 
English  is  the  language  of  instruction  in 
the  schools  generally  attended  by  the 
children  of  Federal  employees. 

(2)  The  parent  has  been  assigned  to  a 
location  where  the  family  is  not 
authorized  by  the  employing  agency  to 

go. 

(3)  Either  the  parent’s  domicile  is 
Puerto  Rico,  or  Ae  domicile  of  the 
parent's  spouse  was  Puerto  Rico  before 
their  marriage. 

(20  U.S.C.  241(c)) 

§  1 15.94  Notice  of  Commissioner’s  action: 
authority  to  obligate  funds. 

(a)  The  Commissioner  notifies  the 
responsible  Federal  officer  or  LEA  of — 

(1)  The  Commissioner’s  action  on  a 
proposal  for  a  section  6  arrangement; 
and 

(2)  If  the  arrangement  is  approved,  the 
amount  of  Federal  funds  approved  for 
the  fiscal  year’s  operating  budget. 

(b)  No  agency  or  department  may 
incure  any  binding  financial  obligation 
under  a  section  6  arrangement  until  it 
receives  notice  that — 

(1)  The  arrangement  has  been 
approved;  and 

(2)  The  necessary  funds  have  been 
appropriated  and  are  available. 

(20  U.S.C.  241) 

§  115.95  Agreement  with  LEA. 

(a)  If  the  section  6  arrangement  is 
made  with  an  LEA,  the  Commissioner 
and  that  LEA  enter  into  a  binding 
written  agreement  that  specifies — 

(1)  The  terms  and  conditions  on  which 
the  education  is  to  be  provided,  and 

(2)  The  basis  on  which  Federal 
payment  is  made. 

(b)  The  Commissioner  prepares  the 
agreement  and  sends  it  to  the  LEA  for 
signature. 

(20  D.S.C.  241) 

§  1 15.96  Duration  of  section  6 
arrangement 

(a)  An  arrangement  under  section  6  is 
limited  to  provide  free  public  education 
for  not  more  than  one  year. 

(b)  However,  the  Commissioner  and 
the  other  party  in  the  arrangement  may 
agree  to  continue  that  arrangement  for  a 
longer  period. 

(20  U.S.C.  241) 


§115.97  Reports  required  by  the 
Commissioner. 

(a)  Under  the  Act  the  Conunissioner  is 
responsible  for  ensuring  that  funds 
provided  under  section  6  are  used 
efficiently. 

(b)  Each  agency  or  department  with 
whom  the  Commissioner  has  made  a 
section  6  arrangement  shall,  no  later 
than  April  15th  of  each  year,  make  a . 
report  to  the  Commissioner  that 
contains — 

(1)  An  accounting  of  all  section  6 
funds  niade  available  to  that  agency  or 
department  for  the  preceding  fiscal  year; 

(2)  Data  relating  to  the  quality  and 
type  of  education  provided  under  the 
section  6  arrangement  during  the 
preceding  fiscal  year. 

(c)  An  agency  or  department  with 
whom  the  Commissioner  has  made  a 
section  6  arrangement  shall  furnish 
whatever  other  reports  the 
Commissioner  may  require  to  perform 
his  or  her  functions  under  the  Act. 

(20  U.S.C.  241(d):  1221e— 3(a)(1)) 
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